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ABSTRACT

The opening chapters of Islamic legal theory manuals offer extended discussions
of the language of the Qur’an, and principles for its interpretation. This discourse takes
the form of detailed analyses of specific verbal constructions — for example, when a
command has the form “if A then do B,” must one do B every time condition A is met?
Taken as a whole, this discourse constitutes a sophisticated theory of language and
hermeneutics addressing basic linguistic issues such as ambiguity, reference, scope, the
classification of speech acts, and verbal implication.

This dissertation tentatively reconstructs the emergence of this theory, in relation
to the various theological models of divine speech that informed it, during the formative
period of debate that preceded the crystallization of classical Sunni legal theory in the
late 5th/11th century. Chapter 2 identifies early discussions of key hermeneutical
concepts in early exegetical, theological, and legal discourses, and then shows how
al-Shafi‘i (d. 204/820) integrated these concepts into a hermeneutical theory that
reconciles conflicting revealed texts and laws by systematically exploiting the ambiguities
of Arabic, thus making it possible to ground Islamic law in revelation. Chapter 3 shows
how Mu‘tazili theologians such as “Abd al-Jabbar (d. 415/1025) resisted al-Shafi‘T’s
emphasis on the ambiguity of revealed language, and formulated an alternative legal

hermeneutics based on the principle that all God’s speech functions as a perfectly clear,



created indicator of the intrinsic goodness or badness of human actions. Chapter 4
interprets the work of al-Baqillani (d. 403/1013) as a theoretical vindication of
al-Shafi‘T’s hermeneutics of ambiguity, based on the Ash‘ari doctrine of the
uncreatedness of the Qur’an.

This dissertation demonstrates that the fierce debates of early Islamic legal
hermeneutics were not mere quibbles about the fine points of interpretation; they were a
central part of an interdisciplinary struggle over the nature of the Islamic canon and its
role as a source of knowledge and practice for the Muslim community. In addition to
providing the first historical overview of this arcane discourse, the dissertation seeks to
make it accessible to students of hermeneutics in contemporary Islamic thought and in

other religious traditions.
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INTRODUCTION

In their ongoing struggle to position Islam in relation to modernity, Muslim
intellectuals have rediscovered the classical discipline of legal theory (usii/ al-figh) as a
distinctively Islamic hermeneutic: a unique and original mode of reasoning, based not
primarily on universal a priori knowledge, but on the Muslim community’s recollection
and interpretation of a particular historical event. In the opening chapters of standard
works in this discipline one may find, couched in the terminology of the medieval jurists,
an extended discussion of how to interpret the spoken words that were so central to that
revelatory event. These chapters address basic hermeneutical issues such as ambiguity,
reference, scope, the classification of speech acts, and verbal implication. Yet they have
been largely passed over, in favor of non-linguistic topics in legal theory, by historians of
Islamic thought as well as by scholars engaged in constructing a new Islamic
hermeneutics. This dissertation attempts a preliminary historical reconstruction of the
emergence of this analysis of revealed utterances, in relation to the various theological
models of divine speech that informed it, during the formative period of debate that
preceded the crystallization of classical Sunni legal theory in the late 5th/11th century. It
seeks to present this discourse in terms that will be meaningful to non-specialists, in

order to uncover its significance for contemporary debates on Islamic law and



interpretation, and so as to make it available as a comparative point of reference for

scholars of other scriptural canons and hermeneutical traditions.

Islamic Legal Theory as Hermeneutic

Islamic legal theory has been contested since its inception in the 2d/8th century,’
and it remains so today; but at least since the 5th/11th century the overall aims,
organization, and vocabulary of Sunni works on the subject have been sufficiently stable
that it is possible to give a general sketch of the hermeneutic that the discourse
represents.2

The science of law (al-figh) is to know the legal values of human actions.> Every
human action, performed by a specific person at a certain time under a given set of
circumstances, has one of five legal values: obligatory, recommended, permitted,
disapproved, or proscribed.* It is helpful to think of the law as something like a
mathematical function that maps the set of all act-person-time-circumstance
combinations onto this set of five legal values. This function is fully known only to God,
but human beings can know it, at least approximately, through inference from the sources
that partially reveal it (usi/ al-figh, the roots of law), which include most notably the
Qur’an and the Sunna (the words, actions, silences, and omissions of the Prophet). The
aim of legal theory (“7/m usil al-figh, the science of the roots of law) is to show how, in
principle, the entire legal function can be inferred from the community’s memory and

interpretation of the historical (and largely verbal) event of revelation. Legal theory thus



constitutes a hermeneutic, in the broad sense of a theory about interpreting the traces of
historical events.

By the time a comprehensive legal theory was formulated in the 3d/9th or
4th/10th century, the broad outlines and many of the details of the law that it was
designed to support had already become fixed, in the form of several distinct but
comparable legal systems that came to be associated with the several schools of law.’
One of the principal concerns of the legal theorists was to avoid the further
multiplication and modification of these legal systems. On the other hand, the legal
theorists required a hermeneutic flexible enough to show how the many divergent texts of
the Qur’an and Sunna could be interpreted so as to yield a coherent law. Islamic legal
theory is therefore torn between the demands of flexibility and conservatism.

The interpretive flexibility needed to ground the law in revelation was achieved
primarily through a multifaceted analysis of speech. Meaning was considered to reside in
a speaker’s intent to perform a certain type of verbal act, referring to specific extra-
linguistic entities, using an established sign system. On this view, the goal of
interpretation is to determine the speaker’s intent; but since Arabic grammar and
lexicography leave the meaning of some verbal expressions indeterminate, many
utterances do not fully reveal the speaker’s intent, and so must be deemed ambiguous.
By classifying one revealed utterance as ambiguous, and then interpreting another
seemingly conflicting passage as a clarification of that ambiguity, the legal theorists were

able to interpret divergent texts as expressions of a coherent law. This was made possible



by an analysis of speech that will be discussed in this dissertation under five headings:

1) clarity and ambiguity, 2) modes of reference, 3) scope of reference, 4) modes of
speech, and 5) verbal implication. (The specific terms in which these questions were
discussed at various times in different schools will be considered in subsequent chapters;
at this point we will only sketch the general structure of the discourse as a hermeneutical
system.) Theorists developed several ways of classifying expressions on a continuum
from self-evidently clear to utterly obscure, and required different types of evidence for
the resolution of each type of ambiguity (1). They devoted their greatest effort to the
problem of ambiguous reference; indeed it might be said that the single most important
focus of legal theory is to determine the precise set of things to which each expression in
revelation refers, so as to determine the precise range of act-person-time-circumstance
combinations to which each text assigns a legal value. Toward this end they analyzed
non-literal and indirect modes of reference (2), and paid special attention to the problem
of scope (3) — the question of when a general or unqualified term refers to all that it
linguistically denotes, and when it refers to only part of its range of denotation.” They
sought to define the precise set of referents that each type of ambiguous expression
should be assumed to have, and the types of evidence that might modify that default
interpretation. They also categorized the types of act that a speaker might intend to
perform by an utterance (4), paying special attention to commands and prohibitions and

the legal valuations that they convey. Finally, they recognized that some utterances



implicitly convey more than they explicitly say (5), and they sought to define the
boundary between what an utterance verbally implies and what it rationally entails.

This analysis of speech, which fills the opening chapters of classical legal theory
manuals, constitutes a hermeneutical theory in the narrow sense of a theory of the
interpretation of texts (texts being considered in this discourse as recorded speech). The
subsequent chapters of legal theory manuals take linguistic meaning for granted, and
move on to non-linguistic factors involved in the task of inferring legal valuations from
the texts. They provide some additional, non-linguistic means of dealing with conflicting
texts: one text may override another if it is known to have been revealed at a later date,’
or if its historical authenticity is established by a more trustworthy chain of transmitters.®
They also establish the authority of scholarly consensus, which in effect makes the jurists’
interpretations part of the text of revelation; and through the method of reasoning by
analogy they provide a means of extending the reach of revelation to act-person-time-
circumstance combinations to which it does not linguistically refer. Although this
dissertation focuses on the linguistic dimension of legal theory, which I am calling Islamic
legal hermeneutics, the discourse of Islamic legal theory as a whole also constitutes a
hermeneutic, in the broader sense of a theory of reasoning based on a particular event
and on the history of its effects on the community that interprets it.

While the linguistic dimension of the theory provides much of the flexibility
needed for the task of grounding the law in revelation, the discourse as a whole

constitutes a highly conservative hermeneutic because of the many ways in which it seeks



to normalize and freeze the interpreter’s horizon of understanding. It fixes the semiotic
framework of interpretation as that which was current among the Arabs of Quraysh at
the time of the Prophet’s mission, modified somewhat to accommodate some of the
technical vocabulary of the jurists. It defines the contours of the canon of revelation
through the science of Prophetic reports (hadith), and thus fixes the intertextual domain
in relation to which each passage must be interpreted. It neutralizes the effect of any
change in the social or cultural or interpersonal context of interpretation, by making the
meaning of a text as independent as possible from the context of its revelation.” Through
the canonization of the consensus of the jurists it limits interpretation to the narrowest
range of opinions ever held by a generation of jurists. And it fixes the educational
background and institutional location of the interpreter, so that new questions may be
asked and answered only from within the horizon of the jurists’ concerns and training.
Critics and historians of the discourse have discussed some of these conservative
features, as well as the possibility of fresh reasoning based on the presumed meaning of
revealed speech; but with very few exceptions, they have not addressed the nature and

function of speech itself.

The Muslim Rediscovery of Legal Theory
as an Islamic Hermeneutic

Provoked by their encounters with the modern West, unsettled by rapid social
change, and chafing at the rigidity of the established legal schools, Muslim thinkers of

many persuasions have called repeatedly over the last two centuries for a renewal of the



practice of legal inquiry (7jtihad)."® These calls have reignited discussion of legal theory,
which previously functioned primarily as a theoretical legitimation of existing law, but has
now come to be regarded by many as a positive method for producing and authorizing
new laws.!! Whereas some reformers have jettisoned legal theory altogether and have
sought to ground their reforms directly in the Qur’an and Sunna, without appealing to
any formal interpretive method, more traditional scholars have sought to bring about a
renaissance of the classical discipline. Many regard it as a comprehensive philosophical
method applicable not only to religious law, but to all intellectual inquiry. It has been
heralded as an original and purely Islamic way of thinking that can hold its own against
Western canons of reason and scientific method, and that holds out the promise of a
social order adaptable to modern conditions but richer than Western materialism.'* A
surge of effort has been devoted to recovering the earliest remnants of this uniquely
Islamic heritage. Prominent Muslim intellectuals have undertaken the editing and
publishing of manuscripts,"® and a new generation of modern textbooks has emerged,
offering new constructions of traditional theory and combining ideas from all the Sunni
schools.'

Those who aspire to reform Islamic law, while keeping it grounded in Muslim
scriptures by means of a formal hermeneutical theory, have sought to do so in several
ways: through a fresh application of selected principles of legal theory, through reforms
of specific principles, or through a radical critique of classical assumptions about the

location of meaning."



Many of the more conservative reformers have called for vigorous employment of
analogical reasoning as a tool for extending the law to address new questions. Some have
foregrounded the principle of the public interest (mas/aha)— which played only a minor
role in classical theory — as a basis for legal reform.'® Some have drawn inspiration from
the idiosyncratic Maliki theorist al-Shatibi (d. 790/1388), who inductively culled from the
Qur’an several unstated overarching goals of the law (including most notably the
protection of religion, life, intellect, lineage, and property) with which specific legal rules
must accord.’” Tam not aware of any modern attempt, however, to champion one of the
principles of linguistic analysis as the key to reform.

Some who are less sanguine about the capacity of the classical discourse to
adequately adapt Islamic law to modern conditions have questioned specific principles
that restrict interpretation.'® Some have challenged the limiting role of scholarly
consensus;'’ others have objected to the institutional limitations on the horizon of the
interpreter”’ and the exclusion of those without a traditional education.”’ One influential
current of thought has rejected the classical principle that the meaning of a clear text is
independent of the context in which it was revealed; these critics have sought to recover
the original context of revelation and to extract, from its situation-specific meaning, an
abiding meaning that can be reapplied in the modern world.** T am not aware, however,
of any modern attempt to critique the specific principles by which linguistic meaning is

determined.



The modern critics who come closest to addressing the subject matter of this
dissertation are those who challenge classical views of the relationship of meaning to
texts. These critics have not directly challenged specific points of the classical analysis of
speech, which aims at discerning the speaker’s intent; instead they have followed much of
Western hermeneutics in dissociating meaning from authorship, locating it instead in the
relationship between texts and their interpreters.” For example, Nasr Haimid Aba Zayd
has made this move by insisting on regarding the Qur’an as a text. He has argued that
whereas direct speech communicates immediately, a text can only be understood through
human reasoning,** and admits of ongoing reinterpretation. God’s speech itself is
beyond human knowledge, but when it was revealed as a message encoded in the
linguistic and cultural forms of the Prophet and his environment, it became a historical
and literary text, which means that its meaning must be decoded in relation to its original
context, and then recoded in terms of the reader’s context.”> Another example is Hassan
Hanafi, who has developed the implications of his teacher Ricoeur’s distancing of texts
from their authors by transposing the entire discourse of legal theory from a theological
frame of reference into a phenomenological one. He has taken the interpretive
categories of classical legal theory, which are defined in terms of the ascertainment of
divine meaning, and redefined them in terms of the human production and
implementation of meaning. Hanafi has focused his interpretive theory on the task of
bringing the linguistic meaning of a text into active engagement with the social problems

and commitments that the reader brings to the text; but in so doing he has left the
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specific principles of the classical analysis of linguistic meaning largely unchallenged.?
Critics such as Abu Zayd and Hassan Hanafi have made interpretation not a matter of
recovering a speaker’s intent to refer to things in his or her extra-linguistic world, but
rather of constructing the meaning of a text in relation to the life situation and
interpretive horizon of the reader. Their approaches therefore represent a shift from the
classical view of the Qur’an as God’s speech to a postmodern view of the Qur’an as the
Muslim community’s text.”” This move has met with stiff resistance,” for the notion that
the Qur’an is first of all speech, and that its meaning resides in God’s intent, is deeply
rooted in Islamic thought.

This dissertation will not enter into these modern critiques, but will confine itself
to the history of the linguistic analysis of the Qur’an as God’s speech in preclassical legal
theory. By drawing out the hermeneutical significance of this discourse, however, it will
show that there is considerable interpretive leverage to be gained from a fresh
examination of this neglected dimension of legal theory, whether or not Muslim
intellectuals retain the classical assumption that the meaning of the Qur’an is governed

by the intention of the divine speaker.

This Project in the Context of
Western Scholarship on Islamic Legal Theory

The study of legal theory has also undergone something of a revival among
Western Islamicists in the last few decades, taking center stage at more than one

symposium®’ and in the careers of several scholars, including most prominently Robert
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Brunschvig, Bernard Weiss, Marie Bernand, and Wael B. Hallaq. This wave of
scholarship has skirted the edges of the present study both topically and historically; for
although the modern West has been fascinated by both language and origins, Western
scholars have paid scant attention to the analysis of revealed speech in Islamic legal
theory, nor have they yet ventured to reconstruct the developments that took place
during the discipline’s formative period, from which few sources survive.

Topically, Western studies have focused mostly on non-linguistic dimensions of
legal theory, such as the role of Aadith (reports about the Prophet or his early
followers),”” abrogation, consensus,” reasoning by analogy,” and juristic reasoning in
general (7jtihad).** Some very interesting work has been done on abstract models of
language and communication in later Islamic thought;* but such abstract semiotic theory
is scarcely even hinted at in the preclassical and classical works studied here, whose
principal concern is rather the interpretation of actual utterances. Of the five topics that
make up the classical analysis of revealed utterances, only verbal implication has received
much attention, and that only because of its close relationship to analogical reasoning.*
Otherwise Western scholarship on legal hermeneutics is still in its infancy. There has
been some discussion of the general notion of bayan (revelation or clarification);”’ Wael
Hallaq has written briefly on contextual indicators that affect the meanings of
utterances;”® and Sherman Jackson has written on one late medieval theorist’s analysis of
unqualified and general expressions.” One dissertation has collated classical views and

arguments on generality and particularization, without attempting to explain the
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hermeneutical significance of this device.** The only work that addresses the emergence
of one of the topics of utterance analysis in the formative period has been done by
Wolthart Heinrichs, on the meanings of the term majaz (transgressive or figurative
usage),"” and by Joseph Lowry, on al-Shafi‘i’s legacy regarding commands** and general
expressions.” To my knowledge, nothing at all has been written on what I take to be the
principal hermeneutical key of most legal theory since al-Shafi‘i: the analysis of
ambiguity.*

Fortunately, the main points of the classical analysis of utterances, and the
examples with which they are customarily illustrated, have been faithfully reproduced in
several comprehensive English works on legal theory,* so it is not necessary to give a
complete survey of them here. The standard topics will reappear in each chapter, and
will be explained in just enough detail to reveal some connecting themes. My purpose in
this dissertation is to offer what the surveys have not provided: a historical and
conceptual picture of how the several facets of utterance analysis functioned together as
elements of a coherent hermeneutic, and how philosophical and theological premises
about speech shaped competing versions of that hermeneutic, during the formative
period of the discourse.

This dissertation also aims to complement previous Western scholarship
historically. The recent flurry of work on legal theory among Islamicists has so far
concentrated on theorists of the classical (later 5th/11th century*®) and postclassical

periods: al-Ghazali (d. 505/1111), Ala’ al-Din al-Samarqandi (d. 539/1144), al-Amidi
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(d. 631/1233), al-Qarafi (d. 684/1285), and others.”” Until recently, the only earlier
figure to receive significant attention was al-Shafi‘i (d. 204/820), and the gap in the
extant sources between his Risa/a and the classical texts was a source of some
bewilderment.* Western scholars have now started to fill this gap, as works from the late
4th/10th and early S5th/11th centuries have become more accessible,”’ and as a few
scholars have begun to use citations in extant sources to reconstruct the outlines of a
thriving 3d/9th- and 4th/10th-century discourse.”’ The present study contributes to this
task by offering a new interpretation of the hermeneutical significance of al-Shafi‘T’s
Risala, by analyzing the hermeneutical contributions of two major works of the late
4th/10th century that have so far attracted little attention in Western literature
(al-Baqillani’s recently discovered a/- Taqgrib wa-I-irshad, and volume 17 of ‘Abd
al-Jabbar’s theological opus a/-Mughni), and by using these and other early sources to
tentatively reconstruct the principal features of the historical context that connects the
very different hermeneutical visions of these three great preclassical legal theorists.

Such reconstruction is not without its dangers, as the extant sources often cite the
views of earlier theorists very imprecisely. A highly regarded figure may be cited as
authority for a principle an author is defending, even if that figure never stated such a
principle explicitly, but only gave a legal opinion that might be construed as resulting
from that interpretive principle.’> Thus it sometimes occurs that opposite views are
attributed to the same person in different sources, and it is not always possible to discern

whether that person held both views at different times or with regard to different issues,
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or whether one or both of the views has been incorrectly imputed.” In other cases
classical writers have reinterpreted the views of earlier theorists in terms of their own
categories. Except when there is specific cause for doubt, I have chosen to assume that
reports of earlier theorists’ views are correct in their basic content, if not in their
vocabulary or their framing of the questions. This approach is necessary for a
preliminary sketch of developments in the formative period, but it is entirely likely and
desirable that this sketch be modified in light of further insights into the critical use of
these sources. Furthermore, this study relies only on preclassical and some classical
sources; but the vast literature of later theory contains many references to the formative
period, and it is to be expected that these may yet be used, cautiously, to modify the
historical reconstruction presented here. It should also be kept in mind that since this
study is limited to questions about the interpretation of revealed speech, it cannot be
taken as representative of the early history of legal theory as a whole. Nevertheless, I will
point out in the Conclusion several ways in which this study contributes to solving some
of the broader historical puzzles that have plagued Western scholarship on Islamic legal
theory.

If the writing of history is to help readers understand a past discourse, it must
translate. This dissertation attempts to translate part of the preclassical discourse of
Islamic legal theory, not into the jargon of modern Western hermeneutics, but into terms
and concepts that are at once faithful to the sources, and meaningful to scholars familiar

with general issues in contemporary hermeneutics. I will attempt to closely mirror the
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thought and expression of my sources (including their gender bias™*) when speaking from
the perspective of the legal theorists. The body of the dissertation will use English terms
chosen to express the roles that the Arabic terms play within the discourse.
(Transliteration will be used in the notes, and wherever knowledge of the Arabic seems
especially important; those wishing to determine the Arabic behind any English term may
consult the key to translation in appendix 1.) At the same time, I will attempt to go
beyond the relatively straightforward (and very valuable) translation into English that has
characterized existing surveys of Islamic legal hermeneutics, by making explicit some
premises, projects, and theories that are operative but not always expressly stated in the
sources.” Previous translations™ have formulated the classical topics of utterance
analysis as general answers to the interpretive questions of the jurists, such as “does this
word refer to all livestock, or all wealth, or all Muslims, or only some?” or “what legal
value may one infer from this command or this prohibition?” I will attempt to tease out
the answers to some meta-interpretive questions that appear to have motivated at least
the more speculative legal theorists, such as “what is an utterance?” “how do its words
relate to its meaning?” “how may one claim to know its meaning?” and “how can law be
grounded in revealed utterances?” This involves a more interpretive kind of translation;
but if the result proves useful in helping other historians to make sense of the early
sources; if it provides a comparative perspective that generates new insights for students

of Western hermeneutics; and if it helps those engaged in contemporary debates over
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Islamic law to see problems and possibilities that had been rendered invisible by classical
legal theory — then it will have fulfilled the proper role of a historical study.

In order to keep this translation as lucid as possible, I have relegated many
historical details and uncertainties to the notes, which complicate more than they clarify.
The reader is therefore invited to read through the body of the text first, without being
distracted by the notes, so as to gain a sense of the broad historical and conceptual sketch

that is here very provisionally put forward.
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IT

DIVERGENT PROOFS OF A COHERENT LAW:
AL-SHAFI‘I AND THE BIRTH OF LEGAL HERMENEUTICS

Theorizing about God’s speech was sparked by linguistic and substantive puzzles
in the Qur’anic text. Muslim exegetes split over whether to explain problematic
expressions as rhetorical embellishments and metaphors, or to deny such ambiguities and
insist that God’s speech was always a transparent linguistic reflection of reality. Among
theologians, the problem of defining the boundaries of the Muslim community prompted
hermeneutical reflection on the scope of Qur’anic references to believers and
wrongdoers. In the field of law, the analysis of language was initially concerned with
human legal pronouncements such as contracts and oaths; but as it became accepted that
law should be explicitly based on revelation, legal hermeneutics began in earnest, and by
the 5th/11th century legal theory could boast the most sophisticated interpretive theory
of any Islamic discipline.

This chapter surveys the emergence of hermeneutical reflection in several early
discourses, and then focuses on one seminal work that harnessed these interpretive
theories in the service of law. We will see that al-Shafi‘i (d. 204/820), in his Risala,”’ not
only defined the hermeneutical problem of reconciling the divergent prescriptions of the

Qur’an and Sunna with each other and with existing law, but also put forward what
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would become the classical solution to that problem. al-Shafi‘i argued that the
ambiguities that characterize revealed language do not detract from its revelatory value.
On the contrary, they make it possible for one who knows the subtleties of Arabic to
interpret seemingly conflicting texts as indicators of a coherent legal system. His
systematic exploitation of ambiguity was resisted by those who claimed that revelation
must be taken at face value; but we will see in this and the following chapters that these
more literalist hermeneutical schools did not survive. Ultimately al-Shafi‘i’s approach to
legal hermeneutics, and many of his specific hermeneutical devices, became paradigmatic

for classical Sunni legal theory.

Varieties of Early Hermeneutical Discourse

I am unable to give a chronological account of the development of hermeneutical
reflection prior to al-Shafi‘i, or to determine precisely which of his ideas were inspired
by previous thinkers. It is possible, however, to sketch the range of hermeneutical issues
that were being discussed, in a variety of interrelated discourses, at or around the turn of
the 3d/9th century. This survey introduces early exegetical, theological, and legal
discussions of language and interpretation, and touches on several other relevant
discourses, in order to establish some features of the context in which the Risala was
composed and received, and within which the discipline of legal theory was developed. It
will become apparent that al-Shafi‘T was not the only scholar of his era to be concerned

with those issues that I have called the five major topics of legal hermeneutics.
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Qur’anic exegesis

The Prophet’s revelations were challenged in a general way by his adversaries
during his lifetime, and it was not long after his death before skeptics began to question
specific sayings that appeared problematic.”® Some early reciters rectified perceived
linguistic and substantive problems in their versions of the Qur’an;*® but as the text of the
Qur’an came to be regarded as an unchanging given, it became necessary to explain such
puzzles.’ This became the focus of a significant body of exegetical literature devoted to
problems in the Qur’an.®’ Many exegetes accounted for these linguistic irregularities
and substantive implausibilities by arguing that the Qur’an, although revealed in “a clear
Arabic tongue” (Q 16:103, 26:195), is not always a transparent linguistic reflection of the
reality it expresses. The principal debates in early hermeneutical reflection concern
whether this is a legitimate claim to make about Qur’anic language, and if so, how far
one should go in attributing less-than-obvious meanings to the Qur’an.

The Qur’an itself states (Q 3:7) that some of its verses are mutashabih (literally
“mutually similar”), which in classical legal theory came to mean “equivocal.” Early
exegetes disagreed, however, as to whether or not the term indicated any kind of
obscurity in Qur°anic language, and if so, whether it was the business of scholars to
elucidate it.*> Some piety-minded scholars were very reluctant to search for meaning that
God had not made verbally apparent.® On the far end of the theological spectrum, a
literalist hermeneutic was championed for more theoretical reasons by some of the
Mu‘tazila, most notably the idiosyncratic al-Nazzam (d. ca. 221/836).* But on the whole

the discipline of exegesis witnessed the emergence of an explicit discourse about
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ambiguity during the 2d/8th century. Several scholars made a special study of words that
have different meanings in different Qur’anic contexts;” and some leading exegetes
reportedly compiled lists of the great variety of linguistic phenomena — some more
transparent than others — that must be taken into account in interpreting the Qur’an.*
By the turn of the 3d/9th century, efforts to explain the language of the Qur’an
had spawned the ancillary disciplines of lexicography and grammar.®” The grammarians
of Basra, whose school came to dominate the discipline, posited a direct correlation
between the words and structures of Arabic on the one hand, and the reality that they
express on the other. Every word and verbal form is established to express a specific
idea, and for every idea there is a normal form of verbal expression. As a corollary to this
theory, it was necessary to account for speech that did not remain within the parameters
of normal expression.”® Abi ‘Ubayda (d. ca. 210/825) took up this challenge with
respect to the Qur’an in a work entitled Majaz al-qur°an. He argued that certain ways
of transgressing (majaz) the boundaries of normal expression are legitimate, and
explained them by translating them into equivalent normalized expressions.”” The
transgressions Abu ‘Ubayda identified and approved include a broad range of
irregularities such as disagreement in number and gender, ellipsis, redundancy, inverted
word order, and various other incongruities between meaning and verbal form.” This

approach to linguistic irregularities in revealed language gained broad but not universal

acceptance,’' and was championed by — among others — al-Shafi‘i.
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Theologians were more concerned with substantive puzzles in the Qur’anic text.
The Mu‘tazila, many of whom were actively engaged in promoting Islam in the face of
anti-Muslim polemics, were especially concerned to avoid the charge that the Qur’an
describes God in absurdly anthropomorphic terms. They applied the term majazto one
special type of linguistic transgression: figurative language, especially metaphor.”> By
the end of the 3d/9th century they had instituted a clear binary opposition between literal
(hagiga) and figurative (majaz)usage,”” which they employed in discussing how human
language applies to God,” and in reinterpreting (Za ‘wil) anthropomorphic passages in
the Qur’an.” This application of the concept of majizmet with stiff resistance from
defenders of traditionalist doctrines such as al-Ash‘ari (d. 324/935),” and ta ‘wil
eventually became a term of opprobrium for fanciful exegesis. Some scholars of the
3d/9th and 4th/10th centuries — most notably the Zahiriyya and some of the Hanbaliyya
—went so far as to deny that the Qur’an employs any figurative or transgressive language
at all; they argued that revelation can only be interpreted in accordance with its apparent
(zahir) meaning.”’ This denial of majazdid not long remain influential, though it was
resurrected much later by the great Hanbali thinker Ibn Taymiyya (d. 728/1328).” At
the other extreme, there were reportedly some thinkers who put figurative
interpretations on an equal footing with literal ones.” Mainstream interpreters,
however, following the lead of Abu “Ubayda and the Mu‘tazila, accepted the idea of
figurative and transgressive usage, but kept it in check by assuming literal or apparent

meaning by default, and by requiring specific evidence before going beyond it.*
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Thus Qur’anic exegetes, spurred by linguistic and substantive criticisms of the
Qur’an, broached the fundamental problems of reference (how verbal form relates to
meaning) and ambiguity (the disjuncture between verbal form and meaning). They
addressed these problems by elaborating a theory of transgressive and figurative usage.
Despite some opposition, this solution was taken up during the 4th/10th century by
mainstream legal theorists, who adopted the Mu‘tazili dichotomy between Aagiga and
majaz, and incorporated figurative language into a broad concept of transgressive usage.
The relatively sophisticated discourse of the legal theorists may have in turn inspired
exegetes to formulate their own sets of formal hermeneutical principles,* and it was later

drawn upon by literary theorists in their analysis of figures of speech.®

Early theological debates

The explanation of anthropomorphic verses was not the only interpretive concern
of theologians. The fiercest debates in early theology revolved not around God but
around the Muslim community, and the question of who had the right to lead it.** These
disputes hinged on questions of language. Defining who should and who should not be
considered a believer required a definition of faith. The Murji’a (a broad term for those
who refused to question the faith claimed by individual Muslims, and thus did not
challenge the legitimacy of the ruling Caliphs®) claimed that linguistically faith means
simply belief with the heart (which, some added, must be confessed with the tongue);
they therefore recognized anyone who made a verbal profession of faith as a legitimate

member of the community, and left judgment of the heart to God. The Kharijiyya and
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the Mu‘tazila, however, held that one’s actions could impugn one’s faith. To support this
claim, the Mu‘tazila argued that when God promised in the Qur’an to reward faith with
paradise, he used the word faith not in its basic linguistic sense of professed belief, but in
a special religious sense that involves both belief and action. They thus raised again the
problem of reference (how words relate to meaning), and proposed that in addition to
their established linguistic meanings, words could also be given new meanings through
the act of revelation itself.*’ Classical legal theorists would later adopt this notion to
explain how certain terms came to have special legal significance beyond their ordinary
linguistic sense, as for example sa/ah, though linguistically denoting any kind of prayer, in
revelation refers to a very specific ritual form of prayer.*® al-Baqillani, who took the
minority position against this theory, was quick to point out its basis in Mu‘tazili
theology.®’

A theological question closely related to the definition of faith was the
interpretation of Qur’anic verses that threaten those who commit certain grave sins
(such as adultery) with eternal hellfire. Most of the Mu‘tazila argued that such threats,
which are phrased in general terms such as “the adulterers,” must be assumed to clearly
reflect the speaker’s intent, and thus should be interpreted as literally applying generally
to all adulterers, including those who make a profession of faith.** Some of the Murji’a
countered that such general expressions are ambiguous,* and can be used to refer to
either all or only some of their range of denotation; one must therefore suspend

judgment as to whether they are meant to apply to all grave sinners or only to unbelieving
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ones. This can only be decided on the basis of other evidence, such as other verses that
promise paradise to all believers and thus imply that a believer who commits a grave sin

will not be punished eternally in hell.*

This debate gave rise to an abstract discussion of
the scope of general expressions,”’ which was then taken up in legal theory. Among legal
theorists there came to be a fairly broad agreement that general expressions should be
interpreted as general by default, but there was also sharp debate over the kinds of
evidence that can override that default reading to “particularize” an apparently general
expression. To particularize a general expression is to show that it is intended to have a
narrower scope than its verbal form suggests, just as some Murji’a argued that the
promise of paradise for believers shows that the threat of eternal hell for grave sinners is
not intended to apply to all grave sinners. In legal theory the Hanafiyya generally upheld
the Mu‘tazili stance by making it difficult to particularize general expressions, whereas
the Shafi‘iyya allowed general expressions to be modified more easily.

Early theologians thus raised several of the major topics of classical legal
hermeneutics: the basis of verbal reference, the special problem of the scope of general
references, and the broader issue of clarity and ambiguity. The positions enunciated in
their disputes about the boundaries and leadership of the Muslim community laid the
groundwork for’? al-Shafi‘i’s legal-hermeneutical discourse about particularization, for
the Mu‘tazili principle of clarity, and for the Ash®ari suspension of judgment on

ambiguous expressions, all of which we will examine in detail in this and subsequent

chapters. Additionally, some theologians seem to have feared that to question the
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universal applicability of general expressions might undermine the force of legal
prescriptions, so in their interpretation of general expressions they distinguished between
two different modes of speech, statements and commands.” They also debated whether
an imperative constitutes a command, and whether a command to perform an act
constitutes a prohibition against omitting it, in the context of philosophical discussions
about language and actions.” These questions would later be revived in great detail by
legal theorists anxious to determine whether imperatives entail absolute obligations, and
what they might imply about acts they don’t explicitly mention. Yet another point of
early theological dispute, the question of the eternity or createdness of the Qur’an,

likewise came to have great hermeneutical significance, as we will see in chapters 3 and 4.

Early legal thought

The Islamic legal tradition prior to al-Shafi‘T does not appear to have produced
an explicit hermeneutical theory, perhaps because law in the 1st/7th and 2d/8th centuries
was not primarily a matter of textual interpretation, but rather of integrating local
precedent, good judgment, a specifically Muslim tradition of principles and practices, and
a limited body of revealed injunctions, to address actual problems.” There was certainly
conflict over the proper grounds for legal decisions, but not, apparently, over the nature
and function of the language of revelation (except perhaps with respect to the question of
implied meaning”). There exist some traces of an early Qur’anic exegetical tradition
focusing on law,” and it is possible that further study of such legal commentary, or of

juridical texts stemming from the first two centuries,” will reveal some discussion of
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hermeneutical theory; but from the perspective of present scholarship it appears that the
analysis of revealed language in early legal exegesis was limited to lexicological and
historical questions: interpreters were concerned to determine the meanings of obscure
words, and the historical referents of specific passages.” Intertextual conflicts were
apparently addressed not through an analysis of language, as in al-Shafi‘’’s Risala, but
by appeal to the principle that later revelations abrogate earlier ones.'”

There is, however, one form of early legal discourse that may be regarded as
constituting a kind of theoretical analysis of language — not the language of revelation,
but the human language of contracts and oaths. Hanafi works of legal theory often cite
the views of the school’s eponym Abw Hanifa (d. 150/767) and his two most famous
disciples, Abu Yusuf (d. 182/798) and Muhammad al-Shaybani (d. 189/804), on specific
hypothetical legal cases, as evidence that they took positions on many of the questions of
classical legal hermeneutics.'”! The technical vocabulary in which those questions are
posed cannot be taken as representative of the vocabulary of Abi Hanifa and his
disciples,'® but if there is any historical validity to claims about their opinions on specific
legal questions,'®” then it may be acknowledged that they were engaged in a kind of
theoretical discourse about some of the very issues that would become central to classical
legal hermeneutics, albeit with respect to human rather than revealed language. Their
discourse proceeded not by the formulation of abstract principles, but by the invention
and solution of hypothetical legal cases designed to test the limits of the jurists’

assumptions about language. For example, it is reported that the founding fathers
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disagreed as to what should be done if someone wills a ring to one person, and then later
wills the stone in the ring to a second person. Abu Yusuf held that the stone goes to the
second person, and the ring minus the stone to the first. al-Shaybani held that half the
stone (or half its value) goes to the second person, while the ring with half the stone go to
the first. This discussion of human language was later brought to bear on a major debate
in legal hermeneutics: do conflicting revelations, one of which is more general than the
other, stand in contradiction to one another, or does the particular always modify the
general?'" The Hanafi founding fathers also discussed hypothetical cases bearing on
the implications of figurative'” and indirect'" reference, and the importance of

107 in human oaths and divorce formulas; such issues were later

speaker’s intent,
addressed by legal theorists with reference to revealed speech, under the rubrics of majaz
and kinaya and gasd, respectively. The early Hanafi jurists were concerned with the
legal effects of human speech rather than the legal implications of God’s speech, and

they may not have employed the same terminology that al-Shafi‘i introduced into legal
hermeneutics; but they do appear to have been engaged in a deliberately theoretical
discussion of linguistic reference and scope already in the 2d/8th century.'” In
subsequent centuries Hanafi legal theorists picked up and advanced the Shafi‘i project
of analyzing the language of revelation, but they freely integrated into their discourse the
insights into human language that had been implicitly formulated by early jurists of the

Hanafi tradition, retrospectively portraying them as exponents of a Shafi‘i-style

hermeneutical theory.'"”
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Other relevant discourses

A sketch of the relevant background to the emergence of Islamic legal
hermeneutics should include not only the distinctly Islamic discourses of exegesis,
theology, and law, but also Greek logic and rhetoric, Arabic grammar, and Jewish law.
At present there is no convincing indication that any of these discourses contributed
specific tools or categories to the preclassical development of Islamic legal hermeneutics,
but some of their most basic assumptions about thought and language were shared by the
Muslim legal theorists. For instance, the assumption that speech is essentially a means of
conveying propositional truths, which was promoted by the dominant interpretation of
the Aristotelian Organon,"" is also deeply ingrained in Islamic legal hermeneutics, as we
will see in chapter 3.""' This is not necessarily a sign of direct influence, however, for a
similar assumption is also to be found among the Arabic grammarians, who considered
predicative statements the most basic form of speech.!'? Another aspect of Arabic
grammatical thought, the assumption of a pre-linguistic meaning lying behind every
verbal utterance,''® resembles the Ash‘ari model of speech that we will discuss in chapter
4. There is also considerable terminological overlap between grammatical and legal-
hermeneutical texts, and this has been taken as a sign of influence; but on closer
examination many parallels turn out to be spurious. Although legal theorists often
analyzed the same verbal structures as grammarians, and therefore employed many
grammatical terms, they were engaged in a fundamentally different project:
grammarians assumed an intended meaning and investigated the range of forms

available for expressing it, while legal theorists started with given verbal forms and
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investigated their possible meanings. The most systematic interdisciplinary borrowing
appears to have been done by grammarians, who in the 4th/10th century began to
formulate a set of theoretical principles (usi/ al-nahw) modeled after those of legal
theory (usiil al-figh).""* Finally, it has also been pointed out that Rabbinic law, and in
particular Talmudic principles of exegesis, have certain points in common with Islamic
legal theory, such as rules for the interpretation of general and specific texts.'"> It has
been suggested that al-Shafi‘i may have drawn his innovations directly from the first
tractate of the Talmud.''® Again, closer examination reveals that many parallels are
spurious.'!” Tt is possible, and indeed likely, that the intellectual milieu shared by some
Jewish and Muslim legal thinkers fostered the development of some common
perspectives; but clear evidence of direct appropriation of Jewish legal hermeneutical
concepts by Muslim legal theorists has yet to be adduced.!® The clearest instances of
borrowing go rather in the opposite direction, from Muslim to Jewish (especially Karaite)
thinkers.'"

Although it is important to continue to investigate the interaction of these diverse
discourses about language within the intellectual ferment of 3d/9th and 4th/10th
centuries, it is not historically necessary to posit extra-Islamic sources for the categories
introduced by al-Shafi‘T and developed in classical legal hermeneutics. All five of the
major topics of classical legal hermeneutics were raised in the discourses of the Muslim
exegetes, theologians, and jurists, before or approximately around the turn of the 3d/9th

century. The problem of clarity and ambiguity (1) was raised by Qur’anic exegetes in
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their explanations of problematic Qur’anic language. Murji’i theologians formulated
suspension of interpretive judgment as a methodological acknowledgment of ambiguity.
The problem of reference (2) — of the relation between verbal form and meaning — was
addressed by the theories of normative (or literal) and transgressive (or figurative) usage
developed by exegetes and theologians, by the Mu‘tazili theory that ascribed special
revealed meanings to words such as faith, and by Hanafi jurists’ analysis of indirect
references in divorce formulas. The concepts of general and particular language (3) were
employed by Hanafi jurists in analyzing human legal formulas such as wills, and by
theologians in debating the interpretation of Qur’anic threats against grave sinners. This
latter discussion led some to formulate distinct interpretive principles for different modes
of speech (4) such as commands and prohibitions. Finally, the category of implied
meaning (5) seems to have been discussed by early jurists,'*’ as well as by theologians
debating whether or not commands constitute prohibitions of opposite acts.

It remains difficult to determine precisely which formulations of which
hermeneutical concepts would have been accessible to al-Shafi‘i, but it is clear that his
writing took place in the context of a vibrant and interdisciplinary discussion of language.
al-Shafi‘1T’s principal contribution, therefore, seems to have been not to invent
hermeneutical concepts from scratch, but to bring them together in the service of law,
and thus to launch the specifically legal hermeneutical discourse that would eventually

become the most sophisticated hermeneutical theory in Islamic thought.
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al-Shafi‘l’’s Hermeneutical Reconciliation
of the Two Canons

By the end of the 2d/8th century much of the content of classical Islamic law had
been formulated. Debates over specific points continued both between and within the
rival traditions that eventually became institutionalized as schools, but the principal
topics and rules of law were too widely recognized to be seriously modified by any new
theory. The law was already a canon — a standard rule. al-Shafi‘T’s Risa/a instigated (or
reflected'?') a movement to ground that canon in revelation. The main objective of
Book 1'% of the Risala was to show that all of the law stems from the Qur’an.'?

The Qur’an itself does not explicitly address every detail of the law, but al-Shafi‘i
proposed that it is nevertheless the basic source of every legal obligation, and that it
prescribes the methods to be followed in determining those details that it leaves
unspecified. Where the Qur’an’s prescriptions are too summarized and vague to be
considered a statement of the existing law, the Prophet’s Sunna is to be regarded as
explaining them. Where the Qur’an appears to say nothing about a topic addressed by
the law, reports about the Prophet’s Sunna on the matter are to be regarded as an
elaboration of the all-encompassing Qur’anic injunction to obey the Prophet. Where
even the vast corpus of Prophetic reports does not address a topic, one must follow the
Qur’an’s injunction to reason (7j¢/had) from natural (as opposed to revealed) evidence
that God has provided. Thus every rule, even if it is known only from the Sunna or by

reasoning from natural evidence, is actually imposed by the Qur’an itself.'**
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In principle al-Shafi‘i’s theory focused on the Qur’an, but in effect, because it
assigned a key interpretive role to the Prophet’s Sunna while virtually ignoring reports
from the Prophet’s companions and from early jurists, it set apart the Qur’an and
Prophetic reports as uniquely authoritative, and thus defined a new canon of revelation
as the basis for the existing canon of law. al-Shafi‘T himself maintained a clear
conceptual distinction between these two types of revelation, arguing that the Sunna
serves only to confirm or clarify the Qur’an,'® and thus cannot abrogate it.'*® His
successors in the field of legal theory, however, blurred this boundary. They made the
canonical equivalence of the Qur’an and Sunna explicit, arguing that while the Qur’an is
accorded special reverence, Prophetic reports that are transmitted with the same degree
of certainty as the Qur’an actually have the same epistemological function and status.'*’

Because much of the contents of the twin canons of revelation and law were
already widely (if not uniformly) established before al-Shafi‘i defined an epistemological
relationship between them, his theory engendered the task of correlating these two
canons. That this task was even imaginable indicates that some relationship, however
loosely defined, already existed between the law and the words and example of the
Prophet; but by formalizing that relationship al-Shafi‘it made the task of correlation a
logical necessity. It was not a simple project. Existing law was far more complex than the
few legal provisions outlined in the Qur’an; and among the wide array of Prophetic
reports in circulation were many that conflicted with each other or with widely accepted

legal rules.'® al-Shafi‘i made it necessary to show that revelation could be interpreted as
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perfectly consistent both with itself and with one version or another of existing law.'%
Western scholars have called this the “hermeneutical task” of “documenting” the law."*

What makes al-Shafi‘’s contribution to legal theory so significant is that he did
not merely create this problem; he also began to solve it by proposing the broad outlines
and some of the specific principles of what was to become classical legal hermeneutics."!
To show how the Qur’an’s few legal injunctions could be regarded as encompassing all of
Islamic law, he further developed the exegetes’ and theologians’ claim that Qur’anic
language is ambiguous, particularly with his concept of summary speech (jumla). To
deal with topics on which the Qur’an and/or Sunna contained conflicting evidence, he
proposed a multifaceted approach to intertextual reconciliation. Part of his solution
involved claiming that one of two conflicting texts was incompletely or unreliably
transmitted,'** or was earlier and therefore superceded (abrogated) by the other;'* but
his preferred method was to identify some linguistic ambiguity in a text, and then show
how some other apparently conflicting evidence could be taken not as contradicting it,
but as clarifying which of its possible meanings the ambiguous text was intended to
have."* This method is illustrated again and again throughout the Risa/a.

To claim that ambiguity is at the heart of al-Shafi‘T’s hermeneutics is ironic, since
the central term in Book 1 of the Risala, where he laid out his hermeneutics, is bayan
(making clear).'” The work begins, following a formal introduction, by claiming that the
Qur’an is, despite all appearances, a uniformly clear statement of the law."*® This does

not mean that God’s speech is never ambiguous; on the contrary, the text goes on to list
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the varieties of ambiguity that it contains, including general expressions, transgressive
usage, implicit meaning, and polysemous words."?” It argues that because such ambiguity
is part of the richness of Arabic, God’s use of ambiguous language makes his speech
appear unclear only to those who are ignorant of Arabic."*® In fact God’s speech is a
clear and comprehensive and consistent statement of the law, when it is read in light of
the clarifications God has provided, by one who knows the language of the Arabs."’ The
vagueness and the contradictions that trouble the ignorant are illusory, and the way to
see this is to recognize the ambiguities of Qur’anic language. Books 1 and 2 therefore
set out to show how conflicts within revelation, and between the canons of revelation and
law, may be resolved principally through an analysis of ambiguity, in such a way that all of
revelation is found to support a coherent legal system. In the process they touch upon all
five topics of classical legal hermeneutics, though not always in those terms that would be

employed by the classical discourse.

1) Clarity and ambiguity

al-Shafi‘i asserted that revelation is clear by calling it bayan (making clear). He
used this term in two overlapping senses: to make known, and to clarify.'*" The first
sense applies primarily to the Qur’an, which he claimed is uniformly revelatory despite
its need for clarification. The second sense applies especially to the Sunna, which is
essentially a clarification of Qur’anic language. The term was used in both senses in
later legal theory,'*! but it was not given the same central position that it has in the

Risala."** This was perhaps because the key issue in classical legal hermeneutics was not
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clarity per se, but ambiguity. In fact, the same may be said of al-Shafi‘’’s hermeneutics:
his claim that revelation is clear was principally a way to legitimate its ambiguities, which
themselves were the focus of his study and the heart of his interpretive method.

al-Shafi‘T’s most all-encompassing category of ambiguity was “summary speech”
(jumlia). By this he meant speech that refers to something complex and composite by a
simple expression that does not convey the details of what is intended.'* The classic
example is the command to pray. By prayer is meant a very specific sequence of actions
performed under specific conditions; but the word prayer does not convey these details; it
means only the act of calling. God’s command to pray is therefore a summary
requirement, whose implementation requires elaboration (tafsir)."** This notion of
summary speech was the main basis for al-Shafi‘1’s argument that the Qur’an is the
source of all law: rules that are not stated in the Qur’an should be considered to be
summarily contained in its injunctions (especially in the injunctions to obey the Prophet
and to reason by analogy), and to be elaborated by the evidence of the Sunna or, failing
that, by the natural evidence that serves as the basis for 7jt74ad. Thus the meaning of the
Qur’an’s summary command to pray is elaborated first of all by the example set by the
Prophet, and secondarily by natural evidence such as the stars, which indicate the
direction to face in prayer when one is out of sight of the Ka‘ba.'*®

Any utterance might conceivably be called ‘summary’ in some respect. This is
what made the notion of jum/a such a powerful tool for reconciling conflicting texts.

al-Shafi‘i showed great ingenuity in imagining complexities that are not addressed by
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what seem at first glance to be perfectly clear but contradictory injunctions, and then
showing that the first injunction applies to one situation and the second to another.
Summary speech was al-Shafi‘T’s most basic category of ambiguity, because every type of
ambiguity that he invoked involves some failure to distinguish verbally between aspects
of the complex reality that an utterance denotes. For instance, general expressions
(which will be considered separately below) are summary expressions in the sense that
they fail to specify their intended scope of reference.'*® Indeed any expression which can

be imagined to support (7htimal)'"’

more than one possible interpretation can be
regarded as lacking in detail about the reality to which it refers.

al-Shafi‘1 did not treat all of revelation as summarized, however. Only when an
utterance was less detailed than the law it was supposed to impose did al-Shafi‘i regard it
as summarized. This allowed him to adduce some other evidence (which might even be
the law itself'*®) as a clarification, to show that the text did in fact support his view of the
law, despite its vagueness or its apparent incompatibility with the law or with other texts.

14 matched

When the apparent meaning of a text (which al-Shafi‘i called its zahir)
al-Shafi‘i’s view of the law, he called it definite (nass)."*" In that case it was not regarded
as ambiguous, but as a proof, not to be challenged by any other form of argument. The
concepts of clarity and ambiguity, therefore, were not descriptions of the language of
revelation as such, but rather of its relationship to the legal system it was supposed to

support. Legal theorists eventually sought to classify language based on its verbal form,

but for al-Shafi‘i and the preclassical tradition that followed him, the classification of
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ambiguity was not so much a description of language as a hermeneutical device for
demonstrating that a more or less given legal system could in fact be grounded in the
textual corpus of revelation.!

al-Shafi‘T’s terminology both suggests and masks his project’s continuity with the
broader discourse about ambiguity that we have seen was taking place at or around the
turn of the 3d/9th century, and with the subsequent analysis of ambiguity that we will see
was central to the development of legal hermeneutics. His terms for expressing clarity
(zahir, nass, bayan, tatsir, and related forms) were presumably already in use, though
probably not in any technical sense; subsequent legal theorists developed them as
technical terms, but not strictly in accordance with al-Shafi‘T’s usage.'”* To express
ambiguity his predecessors and contemporaries principally employed terms such as
ashbah (occurrences of the same word with different meanings), wujih (multiple
meanings), mutashabih (equivocal), mubham (obscured), and majaz (transgression);'>
none of these was important as a technical term in the Risd/a. The term 7Atimal, in
various forms, seems to have remained constant as a general and non-technical term for

134 al-Shafi‘ also mentioned homonymy,'* but he did not give it a technical

ambiguity.
label or exploit it in his hermeneutics; it was left to subsequent generations of legal
theorists to formalize polysemy (isthirak) as a basic category of ambiguity.'”® T have
found virtually no precedent for al-Shafi‘’s use of jumi/a as a technical term for summary

speech.” This appears to have been his principal innovation in the analysis of

ambiguity, and it was pursued and systematically developed by subsequent legal theorists,
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although they preferred the related form mujmal (summarized), which they defined
more narrowly and opposed to mufassar (elaborated).”® In classical legal hermeneutics
these terms were embedded in hierarchical classifications of clarity and obscurity. The
Shafi‘iyya and the other schools that followed their lead developed a four-fold
classification, and the Hanafiyya an eight-fold classification, of degrees of clarity and
ambiguity in revelation. They thus gave a more systematic structure to al-Shafi‘1’s
exploitation of ambiguity, but its purpose remained the same: to justify the interpretive

moves necessary for reconciling the twin canons of law and revelation."”’

2) Modes of reference

al-Shafi‘i did not delve into the problem of reference theoretically for its own
sake. He did insist that the Qur’an must be interpreted in accordance with the Arabic
lexicon that was already in use at the time of revelation, and thus implicitly rejected the
Mu‘tazili claim that revelation could introduce special new meanings for certain
words.'® Like his contemporaries, however, he does not appear to have had a theory of
semantic assignment (wad°) as a basis for linguistic reference, or as a basis for
distinguishing normative from transgressive usage.'! On the other hand, like his
contemporaries, he did assume a basic distinction between meaning and verbal form,
which he exploited throughout the Risi/a.'®> We have seen that by the turn of the 3d/9th
century there was significant interest in the relation between the normative verbal
expression of a meaning, and verbal forms that transgress (majaz) that norm. al-Shafi‘i

did not use the term majazin the Risala, but like his contemporary Abia ‘Ubayda, he
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argued that Arabic usage allows certain transgressions of normative rules of expression.
His list of ambiguities in Qur’anic language includes examples of non-normative
expressions that would later become stock illustrations of majiz.'® Having established
that verbal form does not always mirror meaning, he was then able to argue throughout
the Risala that numerous revealed expressions, especially general ones, can be
reinterpreted to accord with the law and with the rest of revelation. Thus although he
did not contribute to the formal development of the theory of majazin his time, he did
show how fruitful it could be for legal interpretation. Later legal theorists explicitly
linked his hermeneutical methods to the theory of majaz, which helped them to address
more sophisticated questions in legal hermeneutics, such as the problem of whether

general expressions lose their probative value when they are particularized.'®

3) Scope of reference

General expressions are the type of summary speech whose ambiguity al-Shafi‘i
most frequently exploited in order to reconcile contradictions. This is because he used
the term generality (‘umiim)very loosely. The Hanafi ‘founding fathers’ had used the
term in the sense of incorporative reference: a thing is referred to generally by an
expression that denotes something of which it is a part, as for example a gem is referred
to generally by the expression ‘ring.”'® Exegetes and theologians had focused on definite
plural nouns (e.g. “the adulterers”), and had been concerned to determine which of the
class of people they denote are actually referred to in any given utterance.'* al-Shafi‘i

was not concerned with specific words in his texts, but with the overall legal situation to
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which a revealed text applies. If he could show that a text appears to assign a legal value
to a range of act-person-time-circumstance combinations, then a second text that assigns
a different value to some of those same act-person-time-circumstance combinations
could be regarded not as contradicting it, but as showing that the first text is not intended
to be as generally applicable as it appears.'®’ Legal theorists subsequently began to
require that this interpretive maneuver (which they called particularization) always
restrict the scope of reference of a specific general term in the text;'® thus if the people
to whom a passage applies are not mentioned in a text, the range of people to whom it
applies cannot be reduced by particularization. This made generality and
particularization strictly linguistic phenomena,'® with the result that postclassical legal
theory came to focus on the verbal forms that express generality. But for al-Shafi‘i
generality was a function of the reality to which language refers, not a feature of language
itself.

al-Shafi‘i is usually said to have held that general expressions should be
interpreted as general by default, that is, in the absence of particularizing evidence.'”
This is borne out by his interpretive practice and even by specific statements in the
Risala;"" but it was hardly his main point, and indeed it was not a point that encountered
much opposition in classical legal theory.'”* His real concern was to show that the default
of generality could be overridden by virtually any form of particularizing evidence,
whether that evidence be rational, consensual, contextual, Qur’anic, or from a Prophetic

report, and whether it be revealed prior or subsequent to the general text.'” This was the
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issue that later generations fiercely debated. The Mu‘tazila and Hanafiyya typically
insisted that general expressions are no more ambiguous than particular ones, and can
therefore be particularized only by contemporaneous evidence of equal weight. The
Shafi‘iyya, as well as the Malikiyya and Hanbaliyya who followed their lead in many
aspects of legal theory, typically argued for more lenient criteria, allowing particularizing
evidence to be revealed before or after a general text, and often admitting
particularization by weaker Aadith or by analogical reasoning. The debate was not
inconsequential; at stake was the power and flexibility of al-Shafi‘T’s most important

interpretive device for reconciling revealed texts with each other and with the law.

4) Modes of speech

al-Shafi‘T analyzed prohibitions as a special class of speech, offering two ways to
reconcile apparent conflicts between prohibitions and evidence of permissibility: by
interpreting some prohibitions as entailing less than absolute forbiddance,'” or by
claiming that some prohibitions and permissions are particularized by others.!”> He
linked the two questions, proposing that the legal force of a prohibition depends on
whether it particularizes a general permission, or particularizes a permission that itself
particularizes a more general prohibition. For example, the Prophet’s prohibition
against eating from the top of a dish is merely instruction in good manners, because
eating in general is permitted; whereas the prohibition against a man’s marrying a fifth
wife makes sexual intercourse strictly forbidden in such an invalid marriage, since the

more general permissibility of intercourse in marriage is but a particular exception to the
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yet more general forbiddance of all intercourse.'”

He treated commands as similarly
ambiguous,'”” but did not discuss them at such length.

By default al-Shafi‘i advocated interpreting prohibitions as entailing
forbiddance,'” but his goal was not to establish fixed rules for interpreting commands
and prohibitions. Indeed he so conspicuously failed to take a clear position on the legal
force of commands that his view on the matter became a major point of contention
among his followers.'” His principal concern was, instead, to provide the interpretive
flexibility needed for his overall hermeneutical project of reconciling the two canons of
law and revelation. Subsequent legal theorists continued al-Shafi‘1’s overall project, but
beginning with his disciple al-Muzani (d. 264/877), they shifted the focus of their
discussions of different modes of speech toward defining the default legal value implied
by prohibitions and, especially, commands.'® They also developed a plethora of
subsidiary questions about the legal implications of commands and prohibitions, on
which they sometimes attributed positions to al-Shafi‘i. By the late 4th/10th century

such questions occupied a major place, alongside the problem of general and particular

language, in works on legal hermeneutics.'®!

5) Verbal implication

Finally, al-Shafi‘1 hinted at the notion of verbal implication in his list of the
subtleties of Arabic,'® but he did not exploit it as a hermeneutical device in its own right.
He recognized positively implied meaning (classically mathim al-muwataga, e.g. the

prohibition against insulting one’s parents implies one may not beat them); but he did
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not consider it part of the linguistic meaning of revealed texts. He treated it instead as
inferred from texts through an especially strong form of analogical reasoning.'® In the
Risala he never mentioned or relied on negative implication (classically mafthim
al-mukhalata, e.g. the imposition of tax on certain kinds of livestock implies other

18 He was

livestock is exempt), but most later theorists claimed that he recognized it.
later credited with formalizing both types of implication.'®

Verbal implication had already been discussed before al-Shafi‘i wrote the
Risala," and it is noteworthy that he did not make more use of it. The concept did not
offer any obvious means for reconciling conflicting texts, but he might have appealed to it
as a device for extending revelation to legal cases it does not explicitly address. This
would have supported his project of correlating the canons of law and revelation. But for
this purpose he was apparently satisfied with analogical reasoning, to which he
assimilated positive implication, and which he argued was a divinely mandated device for
clarifying the meaning of revelation. We will see in the following chapters that
subsequent preclassical legal theorists, continuing al-Shafi‘1’s project of correlating law
with revelation, sought to define more precisely how much meaning could be considered

implicitly contained in the language of revelation, and how much had to be inferred from

revelation by human reasoning.
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al-Shafi‘’’s Impact on the Development
of Legal Hermeneutics

The Risala does not represent the kind of comprehensive and theoretically
grounded discourse about language, organized around standard linguistic topics, that
characterizes the opening chapters of classical works on legal theory. This obvious
disjuncture between the Risa/a and the earliest extant comprehensive works on legal
theory has led some scholars to question the traditional identification of al-Shafi‘i as the
founder of the discipline.'®” This is an important advance in charting the history of the
discipline, but it must not be allowed to overshadow some important continuities that are
especially notable in the areas of language and hermeneutics. The Risal/a did not
introduce much of the structure or the precise terminologically of the classical discourse.
For instance, it did not offer a classification of the degrees of clarity and ambiguity. It
was, however, the first known attempt to address the basic problem of classical legal
hermeneutics, which is to show, through a multifaceted analysis of language, that it is
possible to interpret an apparently divergent and conflicting corpus of revelation as the
basis of a coherent system of law. al-Shafi‘i did not provide an explicit theory of the
origin of language or the principles by which it operates; but on the basis of a
rudimentary distinction between verbal form and meaning, and drawing on the ideas of
exegetes and theologians and other jurists, he established the ambiguity of language as
the central concern of legal hermeneutics. His most important contributions in this

direction were his notion of summary speech, which became the basis for later
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classifications of the relative clarity or ambiguity of revealed language, and his use of
particularization, which became a central interpretive device of classical theory.

The interpretive method that al-Shafi‘i developed in the Risa/a cannot be called
a set of exegetical rules. He was not interested in prescribing set interpretations for
specific verbal forms such as commands or general terms; what emerged instead from his
ad hocsolutions to concrete interpretive problems was a toolbox of devices for resolving
contradictions. It was precisely his freedom from fixed interpretations that allowed him
to reconcile conflicting pieces of evidence. His theory, then, was not a set of directions
for determining the legal import of any given text, but rather a demonstration that the
divergent prescriptions of revelation are, contrary to appearances, capable of serving as
the epistemological basis of a coherent Islamic law. His theory was not about
constructing the law, but about defining the canon of revelation and its place in Islamic
epistemology. Classical legal theorists became much more concerned with defining the
correct interpretations of different verbal forms (and they frequently claimed al-Shafi‘1’s
support for their interpretations); but at least for the theologically-minded theorists that
will be the focus of the next two chapters, the epistemological problem of defining and
explaining the role of revelation seems to have remained the primary motivation for legal
hermeneutics.

The gap between the Risala and the subsequent development of legal theory is
not only structural and terminological, but also chronological. The earliest extant

comprehensive works of legal theory date to the later 4th/10th century. Commentaries
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on the Risala, and refutations of it, are not known to have appeared before the beginning
of the 4th/10th century.'® Widespread adoption of the Risa/a’s most famous claim —
that reports from the Prophet himself are the only legally authoritative Sunna — has been
dated to the later 3d/9th century."”’ That al-Shafi‘i died in 204/820 has led some scholars
to question whether he could really be the author of a work whose impact was not felt
until so much later."” Appendix 2 makes the case that the textual evidence of the Risala
itself offers no ground for rejecting al-Shafi‘’s authorship; it is quite plausibly a record
of al-Shafi‘?’s teaching made by one of his disciples, most likely al-Rabi” Ibn Sulayman
(d. 270/883). At least one citation from the Risa/a has been traced to a transmission
from al-Rabi® in 262/875, but the history of the text before that time remains unknown.'”!

More importantly, however, it is now possible to assert that some of the important
ideas of the Risa/a were being discussed soon after al-Shafi‘T’s death. It is true that as
late as the turn of the 4th/10th century some scholars writing on the reconciliation of
conflicts in revelation seem not to have taken into account the arguments of the Risala,
even though their project was related to al-Shafi‘r’s.'”> But among early legal theorists,
especially those of a speculative bent, there are traces of both elaborations and rejections
of al-Shafi‘T’s theory beginning fairly early in the 3d/9th century. A Shafi‘i-style analysis
of revealed language was flourishing among legal theorists by the turn of the 4th/10th
century.

Elaborations of al-Shafi‘1’s ideas are to be found among his first generation of

disciples. His pupil al-Muzani (d. 264/877) developed al-Shafi‘1’s discussion of
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prohibitions into a more systematic categorization of both commands and prohibitions,
and also addressed the reconciliation of conflicting Prophetic reports in terms similar to
those of the Risala.'”> By about the turn of the 4th/10th century Shafi‘i writers were
producing commentaries on the Risd/a and answering others schools’ attempts to refute
it."* Ibn Surayj (d. 306/918) appears to have been particularly involved in developing
Shafi‘i legal theory,'” and one of his pupils in law, the theologian al-Ash‘ari
(d. 324/935), is reported to have adopted terms similar to al-Shafi‘T’s in discussing the
language of revelation.'”

Opposition to al-Shafi‘’’s hermeneutics began early in the 3d/9th century. The

18 rejected

early Zahiriyya criticized his theory of bayan'®’ and his doctrine of ambiguity,
the notion of transgressive usage,"” disputed verbal implication,®” and denied
al-Shafi‘T’s cardinal principle of intertextuality — that any text of revelation can modify
any other text regardless of when they were revealed.””! Further opposition came from
Hanafis such as ‘Isa Ibn Aban (d. 221/836), who rejected al-Shafi‘i’s view of the
ambiguity of general expressions.”’” The Hanafiyya remained staunch opponents of the
Shafi‘iyya’s liberal use of the device of particularization, but at least from the time of the
early 4th/10th-century HanafT jurist al-Karkhi (d. 340/952) they were fully engaged in the
kind of analysis of revealed language that the Risa/a had launched.

The lines of the debate were not drawn only between schools of law, however.

We will see in the next chapter that the Mu‘tazili theologians of the 3d/9th and 4th/10th

centuries — including a prominent Shafi‘i — sided with the Hanafi jurists in resisting
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al-Shafi‘T’s reliance on ambiguity. Nevertheless, they took up the overall epistemological
and hermeneutical problem of grounding the law in revelation, and contributed
substantially to the development of classical legal theory. In the fourth chapter we will
see how al-Shafi‘T’s greatest innovation — his exploitation of ambiguity to reconcile the
canons of law and revelation — was given a sophisticated theoretical basis by an Ash°ari

theologian of the Maliki school of law.
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IT1

CLEAR SIGNS OF GOD’S WILL:
‘ABD AL-JABBAR AND THE MU‘TAZILA

al-Shafi‘T’s project of correlating law with revelation, and the analysis of language
that he marshalled in service of that project, were taken up as part of a broader
epistemological inquiry by the theologians of the 4th/10th century. This chapter shows
how ‘Abd al-Jabbar (d. 415/1024), guided by the Mu‘tazili doctrines of God’s justice
and the created Qur’an, arrived at the conclusion that God’s speech must always
function as a perfectly clear indicator of God’s will. Chapter 4 will present the rival
hermeneutics of al-Baqillani (d. 403/1013), who appealed to the Ashari theory of the
eternal Qur’an to establish the ambiguity of revealed language. We will see that the
unflinching consistency with which these theologians applied their principles was first

resisted, then tamed, by the jurists’ concern with particular interpretive problems.

Historical Context

The Mu‘tazili theologians

The Mu‘tazila launched Islamic speculative theology in the 2d/8th century. They
were initially identified by their intermediate position on the politically sensitive topic of

the present and future status of an unrepentant Muslim who has committed a grave sin:
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he is neither a believer nor an unbeliever, but simply a ‘grave sinner;” and he will be
punished eternally in hell, though less severely than an unbeliever. These claims were
soon dwarfed by their elaboration of a metaphysics inspired by Greek thought, and a
comprehensive theological system whose twin pillars were God’s uniqueness and his
justice. The principle of uniqueness involved a denial that there exist attributes coeternal
with God, such as knowledge and speech, by virtue of which God is said to be knowing,
speaking, and so forth. Accordingly, the Mu‘tazila held that the Qur’an is a created
sequence of letters and sounds, not God’s eternal attribute of speech, or an expression of
it, as their opponents came to insist. The principle of justice encompassed not only the
doctrine of human free will, but also the claim that God’s acts are always good,
purposeful, and beneficial for his creatures — not by some arbitrary standard, but in
accordance with what humans naturally know to be good for them. Consequently, God
must require only what is both good and humanly achievable, and he must make his
requirements known, either through reason or revelation.””®

Within this theological framework, the Basra school*™ of the Mu‘tazila
formulated, over the course of the 3d/9th and 4th/10th centuries, a distinctive theoretical
account of the nature, function, and interpretation of God’s speech.

The Basra Mu‘tazila built up their hermeneutical theory around the rule that
general expressions in revelation must be taken to refer to the entire range of their
denotation, unless specific contemporaneous evidence shows that something less is

meant. We saw in the preceding chapter that this was the chief premise of the argument
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that God’s threat of eternal punishment for grave sinners applies to Muslims as well as
non-Muslims. It is therefore not surprising that some version of this principle of
generality is attributed to most of the Mu‘tazila all the way back to their founding figure,
Wasil Ibn “Ata® (d. 131/748), who reportedly took the extreme position that general
statements cannot under any circumstance be interpreted as particular.’> A minority of
the Mu‘tazila sided with the Murji’a on this issue, suspending judgment on the fate of
grave sinners, and arguing that general statements such as Qur’anic threats of
punishment are not necessarily intended as general. This was the origin of the Ash®ari
theory of suspension of judgment on ambiguous language, which will be presented in
chapter 4.”%° But the Basra Mu‘tazila upheld the principle of generality, while allowing
particularization by rational proof and by explicit revealed evidence that precedes or
accompanies a general expression.””’

The logic behind the principle of generality eventually led the Basra Mu‘tazila to
formulate a much broader principle of clarity. In keeping with the foundational
Mu‘tazili premise of God’s justice, the founder of the Basra school, Abt al-Hudhayl
(d. 227/8417?), reasoned that whenever God causes a legally responsible person to hear a
revealed general utterance that is intended as particular, he must see to it that that
person immediately hears the revealed evidence that shows it to be particular, if he has
not heard it already. It follows that an interpreter may rightly assume that an unqualified

general expression is general, as long as there is no rational reason why it cannot be so;

for if there were revealed evidence of its particularization, God would have made him
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aware of it.*®® Abi al-Hudhayl’s successors softened this position by arguing that God
does not have to make people aware of evidence, but only make it available to them. On
the other hand, they also broadened this claim to cover ambiguous forms of speech other
than general expressions. The result was a strict requirement of clarity in God’s speech:
the meaning of any revealed utterance must be fully knowable based on the evidence
available at the time of its revelation.””

To know the meaning of an utterance one must be able to discover the speaker’s
will or intent, according to a theory of meaning introduced by the Basra Mu‘tazila
during the 4th/10th century. Although grammarians and jurists had long recognized that

intent can affect the meaning of an utterance,*"

it was widely assumed that speech is
intrinsically meaningful, thanks to the lexical definitions that God taught to Adam.*!
Against this view the Basra Mu‘tazila argued that the Arabic lexicon is the product of an
arbitrary assignment of words to meanings,*'? and does not in and of itself determine the
meaning of a word in actual use. Rather, an utterance has meaning only by virtue of a
combination of lexical definition and the speaker’s will. Abiu “Ali al-Jubba’i (d. 303/915)
made this claim in differentiating the basic types of speech: an indicative constitutes a
statement only if the speaker wills to utter it, and wills thereby to state something about

its referent; an imperative is a command*"

only if the speaker wills to utter it, wills
thereby to command the person he is addressing, and wills moreover that the

commanded act be performed.”"* His son Aba Hashim al-Jubba’i (d. 321/933) applied

his own version of this thesis*"> to one of the principal questions of legal hermeneutics,
p palq g
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arguing that God’s commands do not entail obligation (as most legal theorists held) but
only recommendation, because that is the most that can be inferred from God’s willing
that an act be performed.”® The Jubba’is apparently considered the meanings of
individual words to be likewise dependent on the speaker’s will; this seems to be a
premise of their dispute over whether several different lexical meanings of a single word
can be conveyed by one utterance, or whether this requires the speaker to repeat the
utterance, each time with a different meaning.”'” The explicit thesis that all meaning
depends on will or intent was formulated by one of their intellectual heirs, ‘Abd
al-Tabbar (d. 415/1024).*'8

The Jubba’is founded a distinctively Mu‘tazili tradition of legal hermeneutics.?
The earliest exposition of this system that has reached us, however, is that of “Abd
al-Jabbar, whose monumental summa of theology, al-Mughni i abwab al-tawhid
wa-I-“adl, contains a volume on legal theory that is mostly extant.”® Abd al-Jabbar
fused the clarity requirement and the theory of meaning developed by the Basra
Mu‘tazila into the principle that God’s speech must always function as a perfectly clear
indicator of God’s will. He envisioned God’s speech as a piece of evidence placed by
God in the world with the intent that human beings, by reasoning from it, might arrive at
a knowledge of God’s will, and thus come to know the legal values of those acts whose
intrinsic goodness or badness would not otherwise be humanly knowable. Against the
emerging challenge of the Ashariyya, he argued that the Qur’an’s capacity to give

knowledge of God’s will depends upon the Mu‘tazili doctrine that God’s speech is
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created. This culmination of the Basra Mu‘tazili analysis of language will be explored at

length in this chapter.

The Hanafi jurists

While this distinctly Mu‘“tazili vision was being elaborated, a sympathetic but less
theologically inclined circle of scholars developed a more conservative legal
hermeneutics that should be identified with the Iraqi Hanaft jurists rather than with the
Mu‘tazila per se, even though its main 4th/10th-century proponents espoused Mu‘tazili
doctrines. Since this tradition grew up in close interaction with the Basra Mu‘tazila, and
eventually eclipsed or domesticated the Mu‘tazili contributions, it will be worthwhile to
sketch its history here.

The classical Hanafi theorists traced their legal hermeneutics to the founders of
their school, Abii Hanifa (d. 150/767), Abu Yusuf (d. 182/798), and Muhammad
al-Shaybani (d. 189/804). On the basis of these figures’ opinions on hypothetical legal
cases, later jurists such as al-Dabbisi (d. 430/1039) reconstructed their theories of the
legal effects of human language, and attributed to them answers to many of the questions
about revealed language that were posed in classical legal theory. Their analysis of
hypothetical cases may certainly be considered a kind of theorizing, but it was focused on
the interpretation of human language, not the language of revelation.”?! The first Hanafi
who is credibly cited as having formally taken up the kinds of hermeneutical issues raised
by al-Shafi‘1 in his Risala was ‘Isa ibn Aban (d. 221/836), a pupil of al-Shaybani who

wrote on a number of topics in legal theory, and is held up by later writers as something
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of a Hanafi counterpart to al-Shafi‘i. Although he took a Murji’1 position on the fate of
grave sinners, he is considered a Mu‘tazili, and he defended the principle of generality
against the Shafi‘iyya.””® During the 3d/9th century the Hanafi hermeneutical tradition
was further developed and refined by Muhammad Ibn Shuja‘ al-Thalji (d. 266/879), and
no doubt by others as well, in interaction with al-Shafi‘T’s early followers.”?

Around the turn of the 4th/10th century the core of what was to become classical
Hanafi legal hermeneutics was formulated, in Baghdad, by the great jurist Abu
al-Hasan al-Karkhi (d. 340/952).7** Although he and his star pupil, Abii Bakr al-Jassas
al-Razi (d. 370/980),”* aligned themselves with the theology of the Basra Mu‘tazila,**®
neither appears to have attempted to integrate the Hanafi hermeneutical tradition that
they inherited into the framework of the Mu‘tazili analysis of language. al-Jassas, for
example, upheld a general presumption of clarity, but did not require that all God’s

7 He allowed delayed clarification,”® and softened somewhat the

speech be clear.
Mu‘tazili position on general expressions.”” He assumed some connection between
meaning and the speaker’s will, but did not follow the Basra Mu‘tazila in stating such a
theory explicitly, or in concluding from it that commands by default entail only
recommendation; he sided instead with the traditionalists of the Shafi‘1 tradition who
held that commands entail obligation.”** By the time of al-Jassas’s second-generation

disciple al-Saymari (d. 436/1044), such traditionalist views were regarded as Hanafi

doctrine.>!
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The label of Mu‘“tazili that is usually applied to the Iraqi Hanafi tradition of legal
theory is therefore misleading. It is true that many Hanafi jurists espoused Mu‘tazili
doctrines, and that many Mu‘tazili theologians gave decisions according to Hanafi
law,?? but the two groups took markedly different approaches to legal hermeneutics.
Those who were first and foremost theologians seem to have been concerned primarily to
locate God’s speech within a comprehensive epistemological system, in order to explain
how it was possible that law should be known through revelation.”> Those who were
known mainly as jurists (as were al-Karkhi and al-Jassas) seem to have been more
interested in developing a methodology that would justify their school’s legal
interpretations of specific revealed texts, and consequently were not willing to follow
through consistently on all the implications of the Mu‘tazili theories, when this might
undermine a legal argument. Thus while the two groups (which I shall treat as distinct in
spite of the overlap between them) shared some important views, such as the principle of
generality, they differed very predictably on other questions. The theologians were
regarded by the jurists as a fringe element in the Hanafi tradition.”*

While the Baghdad circle of al-Karkhi and al-Jassas at least superficially
acknowledged the ontological and epistemological framework of the Basra Mu‘tazila, in
far distant Samarqand another Hanafi thinker worked out the hermeneutical
consequences of a quite different theory of speech — one much more akin to the Ash®ari
theory that we will explore in the next chapter, than to the Mu‘tazili doctrine. Abi

Mansir al-Maturidi (d. 333/944) is known as the founder of the Maturidi school of
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theology, which like the Ash“ari school (but unlike the Mu‘tazila) has come to be
recognized as orthodox Sunni Islam. Like the Ash‘ariyya, this school defined speech not
as a sequence of ordered sounds and letters, as did the Mu‘tazila and the traditionalists,
but as an inner reality in the mind of the speaker, of which sounds are only an
expression.” As with the Ash‘ariyya (see Chapter 4), this led to a separation between
verbal form and meaning: al-Maturidi and his followers contended that the language of
revelation does not necessarily convey knowledge of the meaning of God’s speech, and
they suspended judgment on the meaning of some verbal forms. This amounted to a
rejection of the Mu‘tazili clarity requirement: the expression of God’s speech may not
always clearly give knowledge of his meaning. God’s speech is always, however, a
sufficient basis for action: one does not suspend judgment in regard to action, but rather
one acts in such a way as to be sure of fulfilling God’s intent, whatever it may be.*

In the 5th/11th century, as Mu‘tazili doctrine fell out of favor among Sunni
Muslims, the majority of Hanafi jurists affiliated themselves with the Maturidi school of
theology, but retained the system of legal theory developed by al-Karkhi and
al-Jassas.”’ Aron Zysow has shown how later exponents of this Maturidi Samarqgandi
tradition of legal theory tried in vain to convince the rest of the Hanafiyya that they had
unwittingly bought into Mu‘“tazili theory. We have seen, however, that the Iraqi Hanafi
hermeneutics was in fact more traditionalist than Mu‘tazili in its orientation.”®

If the Hanafi mainstream continued to be regarded as Mu‘tazili in any sense,

perhaps this was because in the 5th/11th century one of “Abd al-Jabbar’s disciples
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undertook the Herculean task of accommodating the Mu‘tazili framework to the more
practical interpretive requirements of the jurists. Abu al-Husayn al-Basri (d. 436/1044)
took the novel step of approaching problems of legal theory through a divide and
conquer method of argument inspired by Aristotelian classification. On each question,
he started with the ontological and epistemological assumptions of the Basra Mu‘tazila,
but rather than applying them across the board, he subdivided each problem into nested
binary oppositions, distinguishing enough special cases that he could admit many
variations from the Mu‘tazili views, while still claiming that his theory was logically
derived from Mu‘tazili principles. In this way he made Mu‘tazili legal hermeneutics
more conformable to the complexities of actual language use and established legal
interpretations, and moved toward traditionalist views on some important points.”’ Tt is
in this form that the Mu‘tazili theory of language has been endorsed by later generations
of Hanafiyya, for of all the works of the Basra Mu‘tazili tradition it is only al-Basri’s
Mu‘tamadthat has been preserved and used by Sunni legal theorists. The earlier, more
idealistic Basra tradition was preserved only among the Shi‘a, particularly the Zaydiyya
of the Yemen, to whom we owe our knowledge of ‘Abd al-Jabbar’s Mughni, and to

whom this chapter is therefore largely indebted.**

The Legal Hermeneutics of ‘Abd al-Jabbar

‘Abd al-Jabbar wrote a number of works dedicated to legal theory. The most
important of these was Kitab al-‘umad, about which much can be learned from Abt

al-Husayn al-Basri’s Mu‘tamad. The only work to have survived more or less intact,
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however, is volume 17 of a/-Mughni i abwab al-tawhid wa-I-‘adl, which covers
standard questions of legal theory, beginning with the two principal topics of 4th/10th-
century legal hermeneutics, general expressions and commands.”! In keeping with the
theological nature of a/-Mughni, this volume aims to provide a general hermeneutical
theory applicable in theology as well as law.*** Tt falls within the discussion of God’s
justice (“adl), because “Abd al-Jabbar considered God’s speech to be one of his acts, and
therefore subject to evaluation as good or bad.”* The author approached hermeneutics
not as an interpretive method, but as an epistemological inquiry into how God makes his
requirements known to his creatures. This religious epistemology was itself part of a
larger discussion of God’s obligation to do what is best for his creation. “Abd al-Jabbar
insisted that the principle of God’s justice governs how God communicates, and
therefore also governs how God’s speech must be interpreted. Rather than seeking to
provide a comprehensive set of interpretive rules, then, volume 17 of a/-Mughniaims to
establish a few guiding principles that flow from a Mu‘tazili understanding of God’s
justice, and that consistently control interpretation. Here I will outline “Abd al-Jabbar’s
positions on what I have called the five major topics of legal hermeneutics, before turning

to the broader ideas about revealed language that governed these views.

1) Clarity and ambiguity

Because “‘Abd al-Jabbar upheld a broad version of the Mu‘tazili principle of
clarity (which will be discussed in more detail below), he does not appear to have

developed a systematic way to classify ambiguity. He recognized that some expressions
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stand in greater need of clarification than others, and he employed some of the
terminology that other legal theorists had developed to describe this, such as the terms
summarized, ambiguous, and polysemous, as well as the Qur’anic pair of terms muhkam
and mutashabih (unequivocal and equivocal).** To express clarity he used the term

245

nassin the sense of an unambiguous text,” and the term zahir both for verbal form and

246 On the whole, however, his relative inattention to

for apparent or literal meaning.
categorizing clarity and ambiguity stands in stark contrast to other legal theorists of his
time. We will see in chapter 4 that his contemporary al-Baqillani, who stressed the

ambiguity of revealed language, developed a complex analysis of the varying degrees to

which language does or does not independently convey its meaning.

2) Modes of reference

‘Abd al-Jabbar accepted the common view that the Arabic lexicon had been
established by a primordial act of semantic assignment, though he also allowed that it

7 He defined literal usage as

could be modified by customary usage and by revelation.
the use of a word in accordance with the sense established for it by its original semantic
assignment, customary usage, or revelation. Any other use of a word he regarded as
transgressive.””® In keeping with the Mu‘tazili clarity requirement, he held that
whenever God uses a word transgressively he must provide contextual evidence of what it

means; in the absence of such evidence God’s speech should be understood literally.?*’
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3) Scope of reference

The clarity principle was applied especially rigorously to general expressions.
Following Abti Hashim, “Abd al-Jabbar seems to have restricted the range of
expressions that he considered to have the verbal form of generality,” but for those
forms that he did recognize as general he upheld a very strong version of the principle of
generality. He held that expressions, regardless of their linguistic form, come to mean
generality or particularity in actual usage only by virtue of the speaker’s intent.>! The
question of intent does not pose a problem for the interpreter, however, because if God
uses a general form to mean something particular, he must give prior or connected and

readily apparent evidence of his intent.?*

Hence if one fails to find accompanying
evidence that particularizes a general verbal form, one may assume that God intended it
to refer to all that it designates, that he addressed it to all whom it linguistically
encompasses, and that it applies in any situation compatible with its verbal form.>* If
one does find connected evidence showing that it was not intended to apply to all of its
scope of reference or address, one considers that the expression is being used
transgressively (but still probatively) to refer to that part of its range that is not
specifically excluded by the evidence.”*

The requirement that particularizing evidence not be delayed beyond the time at
which a general expression is revealed undercuts al-Shafi‘1’s method of reconciling
conflicting passages, because it allows the interpreter to posit a relationship of

particularization between two passages only if they were revealed, so to speak, in the

same breath. If their relative dates are unknown, they cannot be reconciled by
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particularization. If a general passage precedes the revelation of a more particular one,
the general one is regarded as forever general, and its effect is only modified because it is
partially abrogated by the particular one. If a general passage is revealed after a more
particular one, it abrogates the earlier verse entirely, so that the particular expression,
rather than qualifying the general one, loses all legal force.””

Although the principle of generality is identified with the Hanafiyya as a whole,
few of them held it with the same rigor as “Abd al-Jabbar (himself a Shafi‘T) and his
Mu‘tazili predecessors. In Samarqand the Maturidi Hanafi movement suspended
judgment on the real meaning of general expressions, and upheld the principle of
generality only as a practical measure.”® Even among the Iraqi Hanafi jurists, who are
often associated with the Mu‘tazila, a more legally pragmatic version of the principle of
generality prevailed. al-Jassas, for example, so narrowed his definition of
particularization that only a small fraction of the interpretive moves envisioned by
al-Shafi‘i were invalidated by his version of the principle of generality.”’ Thus the
profound differences between the approaches of the Hanafi jurists and the Mu‘tazili
theologians are evident even in their formulations of the principle of generality, the

trademark of Hanafi-Mu‘tazili legal theory.

4) Modes of speech

‘Abd al-Jabbar’s discussion of commands and prohibitions illustrates well his

approach to interpretation, which may be called literalist or even minimalist, in that he
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refused to find in commands any meaning that is not strictly included in the lexical
definition of the imperative, unless specific evidence shows that it is intended.

‘Abd al-Jabbar divided meaningful speech into two categories: commands and
prohibitions and similar utterances that convey something about the speaker; and
statements, which indicate the state of something other than the speaker.”® But for ‘Abd
al-Jabbar it makes no difference whether God employs statements or commands. He
held that all of God’s speech ultimately relates in one way or another to the imposition of

»9 _ a function usually associated with commands; yet all of it

God’s requirements
functions epistemologically as statements about those requirements — a point that we will
return to later in this chapter. The distinction between commands and statements is thus
of secondary importance.”®

Nevertheless, preclassical legal theorists all devoted considerable effort to the
analysis of imperatives, and “Abd al-Jabbar joined them in ferreting out the implications
of this singularly important mode of speech. He defined command as an imperative
directed to an inferior, but did not consider that such an imperative in and of itself
constitutes a command. Following Abi Hashim, he held that an imperative is a
command only by virtue of the speaker’s intent to utter it as a command to the persons
addressed, and by virtue of the speaker’s will that they perform the commanded act.”®!
He then followed out the implications of this definition of command scrupulously.

From this definition he concluded that in the absence of accompanying evidence,

an imperative indicates only the speaker’s will that the commanded act be performed,
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and nothing else. Since God wills only what is good, what he commands must be good.
Moreover, since God is in the position of imposing requirements on his servants, what he
commands is not only good, but also has a legal value, which may be either recommended
or obligatory. The command itself gives no indication of whether the act is
recommended or obligatory. But if God intends obligation, he must give some evidence
that omitting the act will be punished (which is the defining characteristic of an
obligation). Therefore, if we find no such evidence accompanying the command, we may
infer that the act is only recommended.”®*

On a string of subsidiary questions, ‘Abd al-Jabbar insisted that commands
should be taken to mean nothing more than what the definition of command entails,
unless there is specific evidence that something more is intended. For example, he held
that a command does not in and of itself constitute a prohibition against opposite acts.”®
A command does not require immediate obedience,”™ or more than one act of
obedience.”” A command does not in and of itself constitute evidence that if one fails to
obey one will have to make up the duty later,” nor for that matter does it indicate that
one will not have to make it up if one does obey.”®’ On each of these questions “Abd
al-Jabbar was willing to give commands no more meaning than what is implied by the
speaker’s willing the commanded act. This minimalist approach to interpretation was

consistent with his theory of meaning, but it laid on the interpreter a great burden of

finding evidence for many points that might seem intuitively obvious. The jurists of all
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schools, including the Iraqi Hanafiyya, were much quicker to find in the imperative form

direct evidence of a host of legal implications.

5) Verbal implication

‘Abd al-Jabbar’s minimalist hermeneutics was carried through in his views on
implicit meaning. He departed from the Shafi‘t mainstream, in which he was trained, by
accepting only the most indisputable forms of implication. He recognized that speech
can convey meaning that it does not directly state, as in positive implication,’®® but he
joined the Hanafiyya in rejecting negative implication, except in one particularly obvious
case: where a specific time limit is given for the duration of a legal value, he admitted

that one may understand that the legal value must be different beyond that limit.?*

‘Abd al-Jabbar’s answers to the standard legal-hermeneutical questions of his
day indicate a systematic insistence that specific accompanying evidence be found for
every departure from the minimum literal meaning established for any expression. This
approach greatly complicates, at least in principle, the task of legal interpretation; but
this seems to have been of little concern to ‘Abd al-Jabbar. The main purpose of his
hermeneutical theorizing appears to have been not the facilitation of interpretation, but
the construction, within a distinctively Mu‘tazili ontological universe, of a religious
epistemology capable of explaining how it is possible for an eternal and utterly
transcendent God to reveal the intricate system of Islamic law through the medium of

human language. This is the question that lies behind the theory of language that has
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begun to emerge from this overview of “Abd al-Jabbar’s legal hermeneutics, and that we

will now take up in its own right.

The Interdependence of Meaning and Will

The Basra Mu‘tazila considered the meaning of an utterance — its being a
statement or command or warning or other type of speech referring to specific things — to
be an attribute of that particular act of speaking. It is not an essential attribute of the
speech itself, nor is it the kind of attribute that might derive from an accident subsisting
in the sounds that make up the utterance; rather, it is one of those attributes that are
determined by the will of the agent who produces the thing that is qualified by the
attribute. Acts may be qualified by a number of such attributes. For example, an act may
be good when performed for a beneficial purpose, but the same act is necessarily bad if it
is done for no purpose at all. An act of prostration becomes an act of worship only if it is
intended as such. A beating constitutes a punishment only if the one administering it
wills that it be given as something deserved by the one who is beaten. In the same way, a
grammatically valid sequence of sounds may be uttered by someone who chatters
aimlessly, or even by one who is asleep, but such an utterance has no meaning; it can only
be a statement if the speaker wills thereby to communicate something about the subject
of the sentence; it is a command only if the speaker wills that the commanded act be
performed by the person addressed.””

As we have seen, the theory that speech constitutes statements and commands

only by virtue of the speaker’s will was formulated by the Jubba’is. ‘Abd al-Jabbar
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adopted Abu Hashim’s version of this principle,””" and extended it to every aspect of

meaning. He argued that expressions are neither general nor particular except by virtue

272 Words have no reference

of a combination of verbal form and speaker’s will or intent.
apart from the will of the speaker.”” Speech uttered without any specific purpose is
meaningless.”” A valid verbal form is necessary for speech to fulfill the speaker’s
communicative intent, but it does not determine meaning. Intent, on the other hand,
overrides verbal form. It can transform a sentence with the grammatical form of a
statement into a command or warning. It can make an imperative a threat, or a question
arebuke.””” It can even give an utterance several meanings at once; an expression can be
intended both literally and transgressively, as long as these meanings are not mutually
contradictory.*’®

The act of the will that makes speech meaningful is not the speaker’s intent that
his speech have a certain meaning; it is his intent to produce a certain effect in the

277 What makes an utterance a statement is not the will that it be a statement, but

hearer.
rather the will to inform the hearer of something he did not yet know.””® What makes an
imperative a command is not the will that it be a command, but rather the will that the
hearer perform the commanded act. Thus the will that determines the meaning of God’s
speech is not simply a communicative intent; it is God’s will concerning what should

happen in the world. The meaning of God’s speech is therefore closely tied to God’s will

for his creatures — his law.
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This is particularly evident in the case of commands, which are defined by the
speaker’s willing the hearer to perform an act. Unlike the traditionalists and the
Ash‘ariyya, the Basra Mu‘tazila held that actions are good or bad, and consequently
obligatory, recommended, permitted, or proscribed, independently of God’s declaring
them s0.2” But since God is just, he wills only what is good, and abhors only what is bad;
his will therefore always correlates with the legal values of acts.”®" It follows that God’s
commands always constitute evidence that acts are good, and his prohibitions always
indicate that acts are bad.”®" Thus the dependence of meaning on will guarantees that
God’s commands and prohibitions indicate the legal nature of acts.

The same is true of God’s statements, for a different reason.”®* A statement
requires not God’s willing an act, but his willing the hearer to learn something. Now
according to “Abd al-Jabbar, there are certain kinds of knowledge that God’s speech
cannot convey to human beings.”®® It cannot inform them of logical categories, of the
natures of things, or of God’s existence and basic attributes, for all such knowledge must
be arrived at by reason before one can determine that the Qur’an is God’s speech, and
that it is a reliable source of knowledge.” °Abd al-Jabbar reasoned that God’s purpose
in speaking to his creatures can only be to inform them of the legal values of certain acts,
for although human beings may discover many legal values by reason alone, they cannot
know the legal value of those acts (such as rituals) that have consequences that are not
evident to them. Since God is just, he must make his requirements known, so that his

servants are able to do what will result in their greatest good. This is why God must send
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prophets to convey his speech and thus make known those legal values that are not
rationally knowable.” While ‘Abd al-Jabbar recognized that the Qur’an also makes
statements about God, past prophets, and the hereafter, he reasoned that all this must
ultimately serve to make known and reconfirm God’s requirements. Stories of the past,
for example, constitute warnings to heed God’s law; descriptions of the hereafter indicate
God’s intent to reward and punish certain acts, and thus point to their legal values.**
The will that determines the meaning of God’s statements, then, is the will to make
known his law.

Thus in “Abd al-Jabbar’s theology God’s will both reflects the law and gives
meaning to his speech. It follows that the meaning of God’s speech, whether command

or statement, is information about the legal values of acts.

The Clarity Requirement

God’s speech, then, has meaning only by virtue of his will, and his will is the entire
meaning of his speech. This makes interpretation circular: knowing God’s will requires
understanding God’s speech, but the meaning of God’s speech depends on his will. As is
usual in “Abd al-Jabbar’s thought, it is God’s justice that ensures a way out of this circle:
Just as God must give evidence of what he requires, he must also ensure that those who
must obey his speech are able to discern what it means.?®’ If it were possible for God to
conceal the meaning of even a single utterance, the entirety of his speech would become

useless as evidence of his will.?%
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It follows that God must mean what his speech appears to mean, or else give
accompanying evidence of another meaning.*® If God’s speech has no single
immediately apparent meaning, he must provide clarifying evidence.” If he does not
provide evidence that points to one specific meaning, then we may infer that he intends
all the possible meanings, either additively or as alternatives.”! There is therefore never
any unresolved ambiguity in God’s speech; its interpretation is never in doubt, even when
a single meaning is not apparent.

This clarity requirement is expressed in the denial of delayed clarification. It was
widely acknowledged that God’s justice requires that he not delay clarification beyond
the time at which his servants need clarification in order to fulfill his commands.** But
‘Abd al-Jabbar also held that God’s wisdom requires that he do nothing in vain; hence
all his speech must fulfill its purpose (which is to convey his meaning) at the time of its
utterance. Therefore its meaning cannot be made clear by evidence that is delayed
beyond the time of utterance; any later modifying evidence constitutes an abrogation of
the earlier meaning which was, of necessity, already fully knowable at the time of
utterance.”” Clarifying evidence may be provided by the verbal or situational context of
the utterance, or by the broader context of all that the listener already knows from reason
or revelation; but it must be accessible to the listener at the time of the utterance.

This insistence on clarity was most vigorously contested by the Ash“ariyya and
Shafi‘iyya. We saw in chapter 2 that the ambiguity of revealed language was central to

the Shafi‘t hermeneutical project, and we will see in chapter 4 how the Ash“ari
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al-Bagqillani built this ambiguity into his theory of speech. The Shafi‘iyya defended the
possibility of delayed clarification, which is necessary for the Shafi‘i method of arguing
that texts are ambiguous and then finding clarifying relationships between them without
regard for the order in which they were revealed. The Hanafi jurists tended to presume
that the language of revelation is clear and should be taken at face value,”” but they did
not uphold the clarity requirement as strictly as the Mu‘tazili theologians. They denied
delayed particularization of general expressions, in keeping with their principle of
generality, but they allowed other types of delayed clarification, thus admitting that
God’s utterances may be ambiguous.”® The Maturidi Samarqandi school of Hanafi
legal theory allowed delayed clarification even of general expressions.””” Perhaps the
closest parallel to the strict Mu‘tazili clarity requirement was the literalism of the Zahiri
theologian Ibn Hazm (d. 456/1064).® It is noteworthy that the two strands of Islamic
hermeneutics that most consistently denied the ambiguity of language — the Mu‘tazili

and the Zahiri — were abandoned by Sunni jurisprudence.

The Moral Indicative

God’s speech, then, depends on God’s will for its meaning, and must convey that
will with perfect clarity. The theologians of the 4th/10th century were keenly aware,
however, that such communication between an utterly transcendent God and his
creatures presents some philosophical hurdles. It had long been considered axiomatic
that God’s speech should be interpreted using more or less the same lexical and

grammatical rules that apply to human speech.””® But it was also obvious that God’s
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speech differs from face to face human interaction. Mu‘tazili and Ash‘ari theologians
came up with very different models to explain how God’s speech enters the created realm
and makes God’s will known to humanity.

According to ‘Abd al-Jabbar, God and the created order are analogous in every
respect except materiality. They are subject to the same logical categories and can be
discussed in the same terms. Words have the same meaning when applied to God as
when applied to humans.*® Divine and human speech are therefore defined in the same
way, as a sequence of two or more letters.””! God’s incorporeality does not affect the
definition of speech, which is formulated without reference to its physical production and
perception; but it does affect the way in which speech conveys meaning. Human speech,
when addressed to someone in accordance with conventional usage in a language the
hearer understands, produces in the listener an immediate and necessary knowledge of
the speaker’s intent. Even if the words of the utterance are ambiguous, the hearer’s
perception of the speaker’s intonation and gestures, together with his awareness of the
situation in which the speech is addressed to him, serve as cues that make the intended
meaning immediately clear, without the need for any rational process of inference. This
knowledge, however, depends on direct perception of the speaker. Since God cannot be
perceived, his speech cannot convey immediate and necessary knowledge of his will.*"*

Since God’s speech cannot produce necessary knowledge, its meaning can only be
inferred.*™ Although God’s speech is addressed to his servants, it cannot function as

interpersonal address, but only as a basis for rational inference. Human beings must
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reason from the words of revelation to their meaning, using all the rational and revealed
contextual evidence at their disposal.*® Like a last will and testament, God’s speech
must be interpreted in the physical absence of its author.*® Tt is a sign, an indicator, a
piece of evidence placed by God in the world so that from it his servants might deduce his
will, and thus come to know the legal values of human acts.

This epistemological model of God’s speech entails a fundamental hermeneutical
principle: since God’s speech functions only as an indicator of God’s will, it should
always be interpreted as an indicative statement, regardless of its grammatical form.
‘Abd al-Jabbar recognized that even indicatives can have a performative effect in human
speech, as when a person brings about a new legal situation by declaring that he has freed

his slave.?%

God’s speech, however, does not bring about the legal values of acts, or
anything else; it can only describe what is already true.’” ‘Abd al-Jabbar therefore
claimed that all of God’s speech functions only as an indicative statement to convey
information.””™ Aswe saw earlier, the information it conveys always relates to the law.
This implies that the interpreter’s task is to take all of the different types of speech found
in the Qur’an — commands and prohibitions, promises and threats, warnings and
entreaties, questions, oaths, and narratives — and translate them into indicative
statements of the form “this act by this person at this time under these circumstances is
obligatory (or recommended, permitted, or proscribed).”

This reduction of all God’s speech to its informative dimension does not stem

solely from ‘Abd al-Jabbar’s model of God’s speech. It is rooted in the Mu‘tazili
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conception of knowledge as knowing the qualities things, and in Arabic grammar, which
regards the predicative statement as the basic form of speech, and considers
informational content to be the sine qua non of a valid sentence.’” It also seems to be
inescapably intertwined with the legal theorists’ vision of the discipline of legal science,
which they often defined as knowledge of legal values arrived at through rational
inference from revealed evidence.*'® This concept of law requires God’s speech to be
regarded as a piece of indicative evidence. Thus although the traditionalists and
Ash‘ariyya considered the legal values of acts to be instituted, rather than merely
described, by God’s speech,*! they were constrained by the nature of their legal project,
as well as by the ontological gap between God and creation, to interpret the Qur’an as
indicative evidence rather than as performative interpersonal address.'* The practice of
reducing the language of the Qur’an to indicative statements of legal values therefore
does not appear to have been debated.>”® It lies behind all discussions of the legal values
entailed by commands and prohibitions, and is deeply embedded in the legal theorists’
constant concern to precisely define the scope of reference of terms.*'* This tacit feature
of classical Islamic legal hermeneutics is thus not unique to “Abd al-Jabbar, but it found
a particularly coherent epistemological justification in his theory that God’s speech is a
sign placed in the world by God, so that from it his servants might deduce his will and

thus come to know the legal values of human acts.
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The Relevance of the Mu‘tazili Doctrine
of God’s Created Speech

‘Abd al-Jabbar argued that in order for God’s speech to function in the way he
envisioned — as a piece of evidence indicating God’s will — it must be part of the created
order.

The claim that the Qur’an is created had been adopted early in the history of the
Mu‘tazili school, perhaps in the course of debate with Christians, who defended their
concept of the Trinity by arguing that the Son, the eternal Word, was none other than
God’s attribute of speech.’” The doctrine sparked fierce opposition, however; some
contended that the Qur’an was uncreated or even positively eternal, while others refused
to describe the Qur’an as either created or uncreated.’® For a time the doctrine of the
created Qur’an was forcefully promulgated by the government, beginning in 218/833
under the caliph al-Ma’mun. It has been argued that this event was primarily a political
maneuver, though the stated motivation was the desire to defend God’s oneness against
the assertion of a second eternal being.'” In the end, however, the caliphs succeeded
only in galvanizing popular support for the traditionalist position.*®

‘Abd al-Jabbar showed only contempt for the traditionalist view that the very
sounds and letters and verses that make up the Qur’an are eternal. How can something
composite and temporally sequential be eternal?’'’ He was more concerned with the
alternative theory of God’s speech that had been developed by non-Mu‘tazili
theologians in defense of the doctrine of God’s eternal speech. Ibn Kullab (d. 241/855?),

al-Ash‘ari (d. 324/935), and their followers argued that the admittedly temporal
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sequence of sounds that we hear when someone recites the Qur’an is not itself God’s
speech, but only a representation or expression of the eternal meaning (ma ‘na) that is
God’s attribute (ma ‘na) of speech.’”

‘Abd al-Jabbar responded that this theory makes God’s speech unknowable. In
the ontology of the Basra Mu‘tazila, this type of attribute (ma‘na, accident) is not the
kind of entity that can be directly apprehended by the mind;**' it is rather the ground or
reason for the actuality of some further attribute (sifa) of the thing in which it inheres. It
is only through this latter attribute, or through some characteristic (hukm) that makes
the attribute manifest, that we know the existence of the ma‘na.*** For example, the
accident of life that inheres in every atom of a living body cannot be directly perceived;
we infer its existence from characteristics of which it is a necessary condition, such as the
body’s capacity for autonomous action.’* Just so God’s speech, if it were a ma‘na
subsisting in his essence, could not be directly known; we could only know it through our
knowledge that the speaker has some attribute, such as ‘being speaking,” that arises from
his speech. But “Abd al-Jabbar argued that there is no such attribute or characteristic
from which God’s speech could be inferred. In his ontology, we know that someone is
speaking only if we first know his speech itself; and this is just what we cannot know
directly, if it is a ma ‘na subsisting in God’s essence. It follows that if God’s speech is a

ma‘na, we can no more claim to have knowledge of it than we can assert that there is life

in a corpse.**
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The Ash‘ariyya maintained that the words of the recited Qur’an express, and
thus provide knowledge of, the eternal meaning or attribute of God’s speech.’” “Abd
al-Jabbar countered that an expression must be the same kind of entity as the thing it
represents; one cannot be eternal and the other created; one cannot be simple and the
other composite.”® Even if it were possible for created words to express eternal speech,
they would not indicate it reliably, because the verbal expression would not be connected
to or dependent on the ma ‘na; someone might utter a statement when his inner meaning
was a command, or even when he had no inner ma ‘na of speech at all.**’ If God’s speech
is to be accessible to humanity, then, and if it is to function as evidence from which God’s
servants can come to know his law, it cannot be a meaning or attribute subsisting in God;
it must be identified with the created sequence of letters and sounds that we hear when
the Qur’an is recited.**®

‘Abd al-Jabbar also argued that God’s speech must be regarded as one of his
acts.® This is equivalent to calling it created, since in the ontology of the Basra
Mu‘tazila such an act is not an attribute of the agent; it is the thing that is produced
through his agency.™ Now a thing is considered someone’s act precisely when it
proceeds from him in accordance with his intention and will;**' and we say that someone
is speaking only when speech proceeds from him in the same way. For example, when a
madman speaks, and we realize that his speech is not governed by his own will, we do not

say that he is speaking; rather we say that a jinn is speaking through him. Hence if God’s
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speech does not proceed from him in accordance with his intention and will — that is, as
his act — then we cannot say that God is speaking.**

‘Abd al-Jabbar must insist on this point not only to foil the arguments of the
Ash‘ariyya, but also because his own epistemological and hermeneutical model of God’s
speech rests on its being God’s act. Recall his contention that the meaning of an
utterance depends on the speaker’s will, and that since God’s will correlates with the
legal values of acts, his speech indicates his law. Now since everything that proceeds
from a person in accordance with his will is his act, it follows that if God’s speech were
not his act, its meaning would not be determined by his will, and so it would not reveal
the law.™ Recall too “Abd al-Jabbar’s argument that because God is just he cannot
leave the meaning of his speech unclear. If God’s speech were not his act, it would not be
governed by his justice, and there would be no guarantee that it is clear or even truthful.
It therefore could not serve as a reliable piece of evidence from which his creatures could
infer the legal values of acts — which is the very purpose of God’s speech, and the very
thing that makes it a benefit to humanity and hence a good action attributable to a just
God.™

‘Abd al-Jabbar’s defense of the doctrine of the created Qur’an thus served also
as a defense of his understanding of how the Qur’an functions as a source of law. His
arguments added an epistemological and a hermeneutical dimension to what had been
an ontological debate over God’s attributes and unity. To the extent that Muslim and

Western scholars have linked the doctrine of the created Qur’an to Mu‘tazili
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epistemology, they have tended to regard it as symptomatic of a low view of revelation.”
Here, however, we find a Mu‘tazili rationalist accusing the more fideistic Ashariyya of
undermining the value of revelation as a source of knowledge. As scholars have now
begun to appreciate, the Mu‘tazila cannot accurately be characterized as “the free-
thinkers of Islam,” and their doctrine of the created Qur’an does not indicate a disregard
for revelation.™ °Abd al-Jabbar’s theory of God’s created speech was part of a religious
epistemology that was rationalist in its approach but made revelation its primary source,
at least in the field of law. It was also intimately connected with a hermeneutical theory
that focused on speaker’s intent, clarity, and propositional content. For ‘Abd al-Jabbar,
the doctrine of the created Qur’an was a way of planting revelation solidly in the ground
where it could serve as a piece of evidence, a signpost erected by God in the midst of his

creation, indicating the upright path in plain speech.

Conclusion

The hermeneutical concepts introduced in the previous chapter emerged from
specific problems in Qur’anic exegesis and theology and law, and were marshalled by
al-Shafi‘i to demonstrate the possibility of correlating law with revelation. In this
chapter we have seen that the Basra Mu‘tazila, beginning with the Jubba®is and
culminating with “Abd al-Jabbar, framed these hermeneutical issues within a
comprehensive ontological and epistemological system. Within this framework they
began to ask, not how can the language of revelation be interpreted so as to accord with

the law, but how is it that the language of revelation makes the law known at all? What



80

gives an utterance its meaning? How does the meaning of an utterance become known to
the listener, particularly when it is ambiguous? And how does God’s transcendence
affect communication? Their answer was that meaning depends on the speaker’s will,
which in human speech is conveyed immediately with the help of contextual cues that
resolve ambiguity. God’s speech is also governed by his will, and therefore reflects his
law, but it cannot communicate directly; it can only function as a piece of evidence, the
created act of a just God that clearly indicates his law.

This epistemological model of communication entailed two broad hermeneutical
principles. First, all God’s speech must be interpreted as indicative statements of the
legal values of acts. Second, because God is just, his speech must mean what it appears to
say, and nothing more, unless additional evidence shows that something else was
intended. “Abd al-Jabbar was willing to apply these principles systematically in
formulating his hermeneutics. He therefore consistently insisted that the Qur’an can
contain no unresolved ambiguity, no delayed clarification, and no concealed
particularization; only its minimum literal meaning may be inferred in the absence of
additional evidence. The jurists, however, had inherited a tradition of interpreting the
language of revelation more intuitively, determining on a case by case basis what can and
cannot be reasonably understood from a given type of expression. Thus even the Hanafi
jurists, who typically shared the views of the Mu‘tazila on general expressions and the
nature of God’s speech, were reluctant to follow out rigidly the hermeneutical

implications of the Mu‘tazili epistemological model. They remained committed to a
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more pragmatic and detailed analysis of language, one that served to reconcile the
specifics of the law with revelation.

The Mu‘tazili theory was subsequently harmonized to some extent with the fine
linguistic distinctions of the jurists by the work of Abu al-Husayn al-Basri, but it had its
most substantial impact among the theologians of the rival Ash®ari school. In the next
chapter we will see how “Abd al-Jabbar’s great contemporary al-Baqillani combined
similar assumptions about speaker’s intent and the indicative nature of language with the
Ash‘ari model of God’s eternal speech, to produce an equally consistent hermeneutical

system built upon the very notion of ambiguity that “Abd al-Jabbar so fiercely rejected.
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v

AMBIGUOUS EXPRESSIONS OF DIVINE MEANING:
AL-BAQILLANI AND THE ASH°ARIYYA

Over the course of the 4th/10th century, Ash®ari theologians laid a theoretical
foundation for the already flourishing Shafi‘t hermeneutical method of reconciling
contradictions by systematically exploiting the ambiguities of Arabic. The venerable
judge, diplomat, and theologian Abu Bakr al-Baqillani (d. 403/1013), in a lengthy
disquisition titled a/-Taqrib wa-I-irshad, demonstrated that an Ash®ari view of the
nature of God’s eternal speech implies that the language of revelation is highly
ambiguous. He called for the suspension of judgment on both of what were then the two
major topics of legal hermeneutics: without additional evidence, he argued, no general
expression should be interpreted as either general or particular, nor should any
imperative be understood as either an obligation or a recommendation. Subsequent
Ash‘ari legal theorists shied away from such radical conclusions, but they retained

al-Baqillani’s theological assumptions, approach, and argumentation.
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Historical Context

Origins of the Ash‘ari theory of God’s speech

The Ash‘ariyya are famous for using the methods of speculative theology to
defend the doctrines of the traditionalists, who themselves abhorred such rational
argumentation. For example, the main exponents of speculative theology, the Mu‘tazila,
held that to regard God’s attributes as real entities distinct from himself was to admit a
plurality of eternal beings. The Ash“ariyya defended the view that God has real eternal
attributes such as knowledge and power, but avoided the charge of polytheism by
insisting that these are neither identical with God’s essence, as some of the Mu‘tazila
claimed, nor other than God. One of these attributes was the subject of an especially
heated controversy: God’s speech, the Qur’an. The Mu‘tazila argued that as it was
composed of chapters and verses and sounds and letters, the Qur’an could only be
regarded as one of God’s created acts. The Ashariyya defended the traditionalists’
counterclaim that God’s speech is uncreated, but in order to thwart the criticisms of the
Mu‘tazila they distinguished between God’s speech itself, which is an eternal attribute
subsisting in his essence, and the created sequences of sounds and letters that give
expression to his speech.™ This distinction between attribute (ma ‘na, which also has the
sense of meaning™®) and expression (7bdra) came to play a crucial role in al-Baqillani’s
legal hermeneutics because it opened up an interpretive space between the words of

revelation and their meaning.
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This model of speech was apparently introduced into theological discourse by Ibn
Kullab (d. 240/854), one of several theologians who may in retrospect be called proto-
Ash‘ariyya.”” He claimed that the attribute of speech by which God is eternally
speaking is a single, undifferentiated, indivisible ma ‘14 that is neither identical with God
nor other than God. As such, this speech has been heard only by those few whom God
has addressed directly, such as Moses. Temporally, this speech is differentiated into
commands, prohibitions, and statements, and is expressed by means of created letters in
the Arabic recitation of the Qur’an and in the Hebrew reading of the Torah. That which

we recite is God’s uncreated speech, but our recitation of it is created.**

al-Ash‘ar?’s disputed stance

The main points of Ibn Kullab’s theory of speech were reportedly taken up by
Abu al-Hasan al-Ash‘ari (d. 324/935), a defector from the Mu‘tazila who eventually

31 He is also

came to be regarded as the founder of his own school, the Ash®ariyya.
widely thought to have championed suspension of judgment on whether apparently
general expressions should be interpreted as general or particular, and on whether
imperatives in revelation entail legal obligation. This suggests that the main theological
and legal-theoretical pillars of al-Baqillani’s hermeneutical system had already been
erected by al-Ashari. But the reports of al-Ashar1’s views on these matters are riddled

342

with contradictions, reflecting perhaps his own shifting thought,”™ or perhaps his

followers’ attempts to claim his sanction on matters that they disputed among
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themselves.** al-Ash‘ari was undoubtedly involved in discussions of a number of issues
in legal theory, but he may never have formulated a systematic legal hermeneutics.***

At the beginning of the 4th/10th century the suspension of judgment on general
expressions was strictly a Murji’i theological position, and only as such did al-Ash®ari
embrace it. In the legal theory of his day, general expressions about which there was no
particularizing evidence were not deemed problematic; the point of the Shafi‘i
hermeneutical project was to resolve contradictions where there seemed to be too much
evidence, and it was usually assumed that in the absence of such conflicting evidence
general expressions should be interpreted as general by default. This assumption was
almost certainly shared by al-Ash“ari, and it remained the majority position of both
traditionalist and Ash®ari legal theorists in the Shafi‘i tradition.’®

The dispute over commands was principally a face-off between the traditionalists
of the Shafi‘i tradition, who generally interpreted revealed imperatives as obligations by
default, and the Mu‘tazila, most of whom interpreted them as mere recommendations
unless they were accompanied by some indication that failure to comply would be
punished.** In such a setting, one would expect al-Ash°ari to have sided with the
Shafi‘iyya in his later years, and in fact the conflicting evidence about his views on the
issue can best be explained as reflecting different interpretations of a loosely formulated

Shafi‘i position.**’

Most of his followers continued to uphold the default of obligation,
while suspension of judgment was systematically developed, and successfully projected

back onto al-Ash“ari, by the Baghdad circle of al-Baqillani.**®
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It possible that al-Ash‘ari did argue for suspension of judgment on some
questions of legal hermeneutics at some point in his life, as is often claimed; but our
evidence does not permit us to attribute to him, or to anyone before al-Bagqillani, a

systematic hermeneutics of ambiguity rooted in Ibn Kullab’s theory of speech.**

Subsequent Ash®ari theorists

After their founder’s death, the Ashariyya quickly divided, in terms of both
theological method and legal theory, into two camps. al-Baqillani was the first, and also
apparently the last, whose writings preserve the daring intellectual endeavors of the
Ash‘ari circle that flourished in Baghdad under the teaching of al-Ash®ari’s pupil Ibn
Mujahid (d. 370/980). A more conservative group, trained in Baghdad under al-Ash®ari
and his disciple Abu al-Hasan al-Bahili (d. 370/980), migrated to Khurasan, where
al-Juwayni (d. 478/1085) eventually resurrected some elements of al-Baqillani’s
thought.**°

It was in the Baghdad group that the Shafi‘i method of exploiting ambiguity was
integrated with Ibn Kullab’s theory of speech, and formulated in terms of the Murji’i
principle of wagf (suspension of judgment). It is tempting to speculate that this began, if
not with al-Ash‘ari himself, then with his student Ibn Mujahid.*' But it is only in
al-Baqillani’s monumental work, a/- Taqrib wa-I-irshad, that we find this integrated
hermeneutical system spelled out. Like his teacher Ibn Mujahid, al-Baqillani was
attached to the Maliki school of law. This means that he shared the Shafi‘l

352

hermeneutical project,* to which he brought a special interest in issues of language.*>
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On point by point he argued that because words are only an expression of God’s actual
speech, they do not give immediate knowledge of that speech itself — that is, of the
meaning in the speaker’s mind. We must find proofs to carry us from verbal expression
to inner meaning. Whenever an expression has more than one possible meaning in
ordinary Arabic usage, its meaning cannot be determined without appeal to other
evidence. al-Bagqillani presents this as an original argument, with little reference to his
predecessors; he constantly criticizes not only his Mu‘tazili opponents, but also his
orthodox colleagues, who, he complains, have all too often been seduced by the Mu‘“tazili
understanding of God’s speech.

His appeals to his more conservative colleagues seem to have gone largely
unheeded, for although the leaders of the Khurasani Ashariyya largely accepted the
claim that al-Ash‘ari had advocated suspension of judgment, they did not approve it
themselves. We may speculate that this reflects the more conservative leanings of
al-Ash‘arT’s disciple al-Bahili, whose disciples Ibn Furak and Abu Ishaq al-Isfara’ini
became the preeminent Ashari authorities in Khurasan. Ibn Farak (d. 406/1015),
although sympathetic to the rationalist theological system and the interpretive principle
of suspending judgment that he attributed to al-Ash‘ari in his Mujarrad maqalat
al-Ash‘ari, took a more traditionalist approach in his own theological argumentation,

34 We do not have

and preferred to interpret general expressions as general by default.
any of Abu Ishaq al-Isfara’ini’s legal-theoretical works, but his intellectual heirs ‘Abd

al-Qabhir al-Baghdadi (d. 429/1037) and al-Juwayni (d. 478/1085), both of whom knew
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al-Baqillani’s thought, likewise rejected suspension of judgment. Still, al-Juwayni’s
landmark work consolidated at least one aspect of al-Baqillani’s accomplishment: from
the 5th/11th century on, for the Ash‘ariyya as for the Mu‘tazila, legal theorists would

ground their systems in their theological views about language and the Qur’an.*”

Traditionalists and the Shafi‘i project

While the Mu‘tazila and Ash‘ariyya pursued their integrations of speculative
theology with legal theory, traditionalist jurists of the Hanbali, Shafi‘i, and Maliki
schools independently furthered the project of al-Shafi‘i’s Risala. For example, the
Maliki jurist Ibn al-Qassar (d. 398/1007) wrote an introduction to legal theory®® in
which he addressed (in the name of the Imam Malik) the main topics of 4th/10th-century
Shafi‘ legal theory by means of relatively simple proofs based on the Qur’an, without
engaging the arguments of the theologians.*®” He interpreted commands as

obligations,* and general expressions as general by default,’

without differentiating
between speech and its verbal expression.’® That Ibn al-Qassar should have studied
Maliki law under the same teacher as al-Baqillani,** yet ended up with such
dramatically different interpretive principles, illustrates the degree to which
al-Baqillani’s theology affected his hermeneutics. Ibn al-Qassar seems to be precisely
the kind of person al-Bagqillani had in mind in his frequent diatribes against his more
traditionalist fellow jurists, whose ignorance of the arguments of the speculative

theologians led them to err, and sometimes even to inadvertently agree with the

Mu‘tazila.
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Eventually traditionalist legal theorists did come to grips with the arguments of
the Ash‘ariyya. Traditionalist Shafi‘1 legal theory was championed most prominently by
Abiu Ishaq al-Shirazi (d. 476/1083), who maintained an ongoing rivalry and debate with
al-Juwayni. The Hanbali Abu Ya‘la (d. 458/1066) and his student Ibn “Aqil
(d. 513/1119) also appear to have seriously engaged with the work of the Ash®ari and
Mu‘tazili theologians.*®® The Maliki school was influenced by both traditionalist and
Ash‘ari versions of the Shafi‘i hermeneutical project; for example, the influential al-Baji
(d. 474/1081) followed the traditionalist Shafi‘i Aba Ishaq al-Shirazi,** while ‘Abd
al-Wahhab ibn Nasr (d. 421/1030), the last of the great Maliki judges before the
5th/11th-century decline of the Malikiyya in Baghdad, studied with both al-Abhari and
al-Baqillani, and professed an Ash‘ari theology.”® The later standard reference works
in the Shafi‘1 tradition of legal theory largely reflect the more conservative views on
hermeneutical questions, but they do so in terms that reflect the theological

systematization of the Ash“ariyya.

In this sketch of the main currents surrounding the 4th/10th-century Ash®ari
systematization of legal hermeneutics, al-Baqillani appears a rather isolated figure. In
his own day he had to fight on all sides, against his own colleagues as well as the
Mu‘tazila. In historical retrospect, his integration of theological and legal-theoretical
principles left a permanent mark, but his most distinctive hermeneutical principles were

abandoned even by those who relied most heavily on his work. I will focus on his thought
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in this chapter because it illustrates important concepts and directions in the Shafi‘i
tradition of legal hermeneutics, but his specific opinions are not representative of any

major school.

al-Baqillant’s Legal Hermeneutics

The section of al-Baqillani’s a/- Taqrib wa-I-irshad that has been published is
precisely the part that deals with questions of legal hermeneutics.*® It addresses all of
the classical topics of legal hermeneutics, but without the hierarchical structure of nested
terms and topics that governs later works. The first volume contains prolegomena on
knowledge and reasoning, the legal values of human actions, the nature of legal theory,
and several aspects of language: the nature of speech, degrees of clarity, literal and
transgressive usage, and meaning. The second volume is devoted to the interpretation of
commands and prohibitions, a topic that was formulated by al-Shafi‘t and al-Muzani,
and that polarized legal hermeneutics around the time of al-Ashari. The third volume
deals with the general and the particular, concepts that were initially employed by
theologians and then harnessed in service of the Shafi‘l hermeneutical project. This
distribution of topics suggests that al-Baqillani’s work was produced in a polemical
environment, in which his first priority was to counter Mu‘tazili arguments on commands
and general expressions. (His diatribes against his traditionalist and Ash®ari colleagues
mainly concern their failure to stand up to the Mu‘tazila.) By contrast, the later classical
discourse, which was less concerned with a substantial Mu‘tazili challenge, aimed to

organize the questions of legal hermeneutics into systematic classifications. This contrast
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is also evident at the level of terminology. Whereas the classical discourse constructed
unified hierarchies of mutually exclusive terms and definitions, on some matters
al-Baqillani offered several alternative classifications, each with its own independent set
of mutually exclusive terms. The result was a richer and more subtle but also more
confusing analysis, which provided a variety of tools that could be selectively employed as

the context of debate might require.

1) Clarity and ambiguity

This lack of hierarchical systematization is best illustrated by al-Baqillani’s many
overlapping sets of terms for describing the clarity or ambiguity of language.

Like all interpretive theorists, al-Baqillani had to contend with Q 3:7, which
cryptically distinguishes between Qur’anic verses that are muhkam (literally,
strengthened or well done), and others that are mutashabih (literally, resembling one
another) and whose interpretation (or fulfillment) is known only to God (and possibly
also to those human beings who “excel in knowledge”). Numerous and diverse
explanations of this distinction had been proposed; al-Baqillani said that the muhkam is
that which conveys meaning in such a way as to leave no doubt as to its interpretation,
whereas the mutashabih can be interpreted in more than one way because its verbal
form does not make its meaning clear.’*®® Such obscurity, however, cannot preclude
human understanding, for God cannot address people in language they have no way to
understand. al-Baqillani therefore sided with those who read “those who excel in

knowledge” in conjunction with God, so that they too know the meaning of the
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mutashabihverses.”® This implies that ambiguity, for al-Bagillani, was never the final
resting place of interpretation, but an opportunity for the work of interpretation.

al-Baqillani’s most sophisticated classification of clarity and ambiguity did not
precisely correspond to any specific set of terms. He developed at some length an
analysis of the extent to which expressions independently convey the meanings they
express, distinguishing three categories of communication.*® The first, which I will call
self-sufficient communication, encompasses instances of address in which the verbal
expression fully and unambiguously conveys all of its intended meaning, whether
explicitly or implicitly. The second, partially dependent communication, includes address
that independently conveys some aspects of its meaning, but cannot be fully understood
without recourse to some evidence beyond the verbal expression itself. (This is the type
of address that he calls ambiguous, and on which he suspends judgment.) The third
category, fully dependent communication, cannot independently convey any aspect of its
meaning, because the verbal expression employed is used in a sense for which it was not
established. Address can only communicate in this way if some indicator beside the
address itself shows that the expression is being used in a transgressive sense, and if yet
another indicator reveals what that transgressive meaning is.

This categorization does not precisely align with any of the various terminological
distinctions al-Baqillani made in a/-7aqrib. For example, he tended to place literal
usage in the first two categories, and transgressive usage in the third, but there were

exceptions. Thus expressions that have only one literal meaning communicate self-
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sufficiently. Expressions that have more than one possible literal meaning, while they do
give some information about the range of possible meanings the speech may have, cannot
be precisely interpreted without appeal to other evidence. Most transgressive usage
conveys no meaning at all without the support of additional cues; thus al-Baqillani stated
that a transgressive interpretation is only permissible if it is supported by evidence that
accompanies the expression.”” Some transgressive usage, however, comes to be so
common that it communicates all or part of its meaning independently, yet is still
considered transgressive.”” There were other uses of expressions that al-Bagillani did
not specifically identify as transgressive, but which he treated as though they were in the
third category.®”!

Among the other terms that al-Baqillani used to describe clarity and ambiguity,
the most important are nass (definite), zahir (apparent), muhtamil (ambiguous) and
mujmal (summarized). Definite communication is explicit and unambiguous,’”* and
therefore falls neatly within, but does not exhaust, the category of self-sufficient
communication (which can also be implicit). He used zahir much more loosely, to mean

373 the term therefore does not

either a verbal form, or any of its possible literal meanings;
directly describe communication at all, though it may refer to meanings that are

conveyed by self-sufficient or partially dependent communication. He sometimes used
ambiguous and summarized roughly as synonyms, in opposition to definite, to describe

language that does not fully convey its own meaning.””* On the whole, though, he tended

to use summarized to refer specifically to expressions that convey the general sense but



94

not the precise details of their own meaning; such communication is partially dependent
on other evidence. He used the term ambiguous more broadly, to describe any
expression that could possibly have more than one meaning. It describes polysemous

words,*”

words whose scope of reference is uncertain, summarized expressions, and
sometimes even phrases that are susceptible to transgressive use. The term can therefore
be applied to expressions used in partially or fully dependent communication, though
most often partially dependent communication is in view.>”°

The issues al-Baqillani addressed using these terms and categories were, in
various ways and using various terms, discussed by his predecessors, and later by the
classical theorists. His categorizations reflected a substantial systematization by
comparison to earlier Shafi‘i discourse, but were still far more fluid and
multidimensional than the classical discourse. For example, his use of mujmalaccorded
with al-Shafi‘T’s use of the related term jum/a; in the classical discourse mujmalbecame
a more precisely defined term nested in a clear system of classification. al-Ash‘ari was
credited by one source with something similar to al-Baqillani’s three categories of
communication, but is also said to have classed speech quite differently.””” al-Ghazali
offered a comparable analysis of clarity, but linked it to different terms.*”® al-Baqillani’s
distinction between nass (definite, explicit) and mafhim (implicit) communication was

developed by later Shafi‘i theorists into the distinction between mantiiq and mathiim,

but they used the term nassin opposition to zahir, to describe language with only one
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possible meaning. al-Bagqillani’s analysis of clarity and ambiguity made a number of

issues explicit, but did not provide the kind of classification that later theorists desired.

2) Modes of reference

The terms literal and transgressive describe how verbal expressions are used in
specific instances of address. When a word is used to mean that for which it was
originally established,” its use is called literal. al-Baqillani defined transgressive use
very broadly, as any use of an expression to mean something other than that for which it

was originally established.*®

He showed little interest in categorizing the different types
of transgressive usage, as was common in the discourse;*®! he was more concerned with
the basic distinction between literal and transgressive, which he used to define the limits
of suspension of judgment within the wide field of interpretive possibilities offered by
attested Arabic usage. By admitting the presence of transgressive language in the

Qur’an (which some, most notably the Zahiriyya, denied),*

al-Bagqillani was
acknowledging a wide field of possible interpretations of Qur’anic language. But against
the Mu‘tazila, whom the Ash“ariyya accused of rushing too easily into metaphorical
interpretations of Qur’anic descriptions of God, al-Bagqillani insisted that a figurative
interpretation should not even be considered unless it is supported by specific evidence
that accompanies the expression.™® Together, literal and transgressive usage span the
whole range of interpretive possibilities for a given expression; but literal usage is to be

assumed by default, so it is only among the possible literal uses of an expression, if there

be more than one, that the interpreter must hesitate and suspend judgment. With few
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exceptions,™ " the ambiguity of revelation is circumscribed by the boundaries of literal

usage.

3) Scope of reference

The interpretation of general expressions™ was of particular concern to both
theologians and jurists, since it was the crux of the problem of the fate of the grave
sinner, and also a key device of the Shafi‘i hermeneutical method. al-Bagillani placed
the use of such expressions in his category of partially dependent communication: they
convey their own meaning with respect to the nature of the class of things they denote,
but whether they are intended to refer to all or only a part of that class of things cannot
be determined except by appeal to other evidence.”®® The Hanafiyya and the Mu‘tazila
held that certain verbal forms (such as definite plural nouns) are established specifically
to mean generality, and are therefore definite (nass) in their communication of
generality. Many traditionalists likewise interpreted general expressions as general in the
absence of evidence to the contrary, though without giving them the status of nass.
Others held they were established to mean at least three (which is the minimum number

represented by the plural form in Arabic).**’

Against all these views, al-Bagillani argued
that the expression alone does not convey either generality or particularity; its meaning is
indeterminate. Only the speaker’s will or intent makes his speech an expression of one or

the other. Therefore, one must suspend judgment on the interpretation of apparently

general expressions, until further evidence is found.**®
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al-Bagqillani also contended, against the entire current of Shafi‘1 legal
hermeneutics, that when a particular piece of evidence contradicts a general one, it
should not be assumed that the particular modifies the general. The usual assumption,
traceable to al-Shafi‘T’s Risala, was that when a particular expression stands in
contradiction to a general one, the former particularizes the latter — that is, it proves that
the general expression was never intended to refer to all that it denotes. al-Baqillani
argued instead that one must regard them as contradictory, and suspend judgment
regarding that part of the scope of the general expression on which the two pieces of
evidence conflict. Without appeal to other evidence, one cannot determine whether the
relationship between a general and a particular text is one of particularization or

abrogation, and if the latter, which abrogates the other.”

4) Modes of speech

390 391

God’s speech is a single eternal ma ‘na (attribute or meaning),”” yet it eternally
consists of four basic kinds of speech: commands, prohibitions, statements, and
questions.*? Each of these is an eternal class of meanings in its own right, completely
independent of the many verbal forms that may from time to time be used to express it,
and independent even of language itself.**

Of these four types, commands have received by far the most attention from legal
theorists, because they are the basis of law. (Prohibitions were given more space in

al-Shafi‘T’s Risala, but al-Baqillani and those who came after him were for the most

part content to state that most of what they said about commands applied, mutatis
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mutandis, to prohibitions.”*

) al-Bagqillani defined command as “speech that requires
the commanded person to act out of obedience.”” It may be expressed by imperatives
or indicatives — most of the requirements of the law are in fact based on indicatives®”® —
but this is irrelevant to its being a command. In this he opposed both the traditionalists,
who identified command with the imperative form itself, and the Mu‘tazila, who argued
that imperatives constitute commands by virtue of the speaker’s willing the commanded
act.” al-Baqillani insisted rather that the imperative form is polysemous, so that unless
it is accompanied by additional evidence, one must suspend judgment as to whether it
expresses command, request, permission, warning, threat, or even a taunt.**® Even if one
determines that a given imperative (or any other expression) does express a command,
one must find further evidence before one can know whether that command is an
obligation or a recommendation.”” Without such evidence, one must suspend judgment,
not only in one’s legal opinion, but also in one’s action, for one can only obey a command
either as a recommendation or as an obligation, but if one obeys a recommendation
believing it to be an obligation, or vice versa, one has not fulfilled the command.*” Here
again al-Baqillani had to argue against both the traditionalists, who interpreted
commands as obligations by default, and the Mu‘tazila, who took them to mean
recommendation or permission.*"!

al-Baqillani’s lengthy discussion of commands touches on many subsidiary
points, such as whether a command following a prohibition should be interpreted as

permission; whether the command to perform an act constitutes a prohibition of the



99

opposite act; whether a command requires immediate or delayed obedience; whether a
single command requires a single act of obedience or repeated obedience; whether the
repetition of a command indicates emphasis or a command to repeat the commanded
act; whether a command constitutes a command to perform acts that are necessary
conditions for performing the commanded act; whether the recommendation to perform
an act in a certain way constitutes a command to perform the act; and whether a
command is evidence that the performance of the commanded act will fulfill a
requirement. Some of these questions will be specifically addressed below as they relate

to larger issues.

5) Verbal implication

The Shafi‘i project of correlating the canons of law and revelation required some
means to extend revelation to apply to legal questions it does not explicitly address. In
part this need was met by the device of reasoning by analogy from a known rule to a new

d,402

case; but this device was conteste and this kind of inference introduced a degree of

uncertainty into legal science.*”

An alternative way to extend the language of revelation
was to argue that many actions not explicitly discussed in revelation are nevertheless
implicitly addressed. Legal theorists drew a fine line between legal values that are
expressed by revealed language, even if only implicitly, and those on which revelation is

simply silent, and which must therefore be determined by analogy from other known

values. The more reasoning they could smuggle into the interpretive process — the more
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legal values they could claim to find implicitly contained within the meaning of revealed
language — the less they had to rely on post-interpretive reasoning such as analogy.

One might expect al-Baqillani to develop a powerful theory of implicit meaning
in support of the Shafi‘i project. Indeed we will see later in this chapter that his Ash‘ari
model of speech gave him a theoretical basis for packing a great deal of meaning into the
language of revelation. This was mitigated, however, by his concern to keep
interpretation within the limits of attested Arabic usage. al-Bagqillani therefore walked a
moderate line, accepting certain forms of implicit meaning as part and parcel of the
meaning of ordinary language, but rejecting others that he felt were not justified by
common usage.

The most widely recognized type of implicit meaning is positively implied
meaning (classically called mathiim al-muwafaga). This al-Baqillani fully accepted,
calling it mafhim, lahn, or fahwa al-khitab. He considered it to be unambiguously and
independently conveyed by the utterance that expresses it. The listener understands it
directly from the utterance, in the same way as explicit meaning, without having to go

through any additional process of inference or reasoning by analogy.*™

al-Baqillani
sharply distinguished positive implication, however, from negative implication (classically
called mathim al-mukhalata), which he called dalil al-khitab, and which he utterly
rejected as unsupported by Arabic usage.”” In this he parted company with most of the
Shafi‘iyya and Malikiyya, and sided instead with the Hanafiyya and a few of the more

speculative thinkers from the other schools.*®
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In addition to the classical topics of positively and negatively implied meaning,
al-Baqillani discussed a number of questions about commands that are relevant to the
problem of how much implicit meaning is contained in revealed language. For example,
he argued that the command to perform a specific act is, in and of itself, a prohibition
against omitting it or performing any opposite act. Conversely, a prohibition constitutes
a command to omit the act and to perform an opposite act. By contrast, the Mu‘tazila
remained closer to the explicit meaning of language, arguing that a command entails but
does not itself constitute a prohibition of opposite acts, and that a prohibition does not
necessarily require performance of an opposite act; a process of reasoning is therefore
required to deduce one from the other.*”” Along the same lines, al-Baqillani argued that
the command to perform an act constitutes a command to do whatever else one must do
in order to perform that act. The command to pray, for example, is also a command to
purify oneself, since purity is a condition of prayer. Once again the Mu‘tazila remained
closer to the explicit meaning of language, arguing that the obligation to purify oneself is
not contained in the command to pray.*®

Several other meanings that were sometimes said to be implicit in commands
were rejected by al-Baqillani. He argued, against everyone but a handful of speculative
thinkers such as ‘Abd al-Jabbar, that the utterance of a command does not necessarily
imply that performance of the commanded act will be sufficient fulfillment of the
requirement created by the command. Nor does a prohibition imply that the prohibited

act cannot fulfill a requirement. For example, most of his contemporaries held that the
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prohibition against praying in an unjustly occupied house made such prayer invalid as an
act of worship; al-Bagqillani disagreed, arguing that the prohibition itself forbids such
prayer, but implies nothing about its validity, invalidity, or sufficiency as a fulfillment of

the command to pray.*”

al-Baqillani also contended that a recommendation that an act
be performed in a certain way does not imply that the act is itself recommended or
obligatory.*'® Nor does a command that makes something obligatory also implicitly make

it permissible at the same time.*!!

On these questions al-Bagqillani was not willing to
stretch the meaning of language as far as many of his contemporaries, especially the
traditionalists.

It is noteworthy that on the whole, the traditionalists claimed that the language of
revelation conveyed a great deal of implicit meaning; this supported the Shafii project
while minimizing the role of discursive reasoning in law. By contrast, the Hanafiyya, the
Mu‘tazila, and other thinkers of a more speculative orientation tended to stick more
closely to the explicit meaning of language, perhaps because they were less reluctant to
appeal to post-interpretive forms of legal reasoning. On this point, the traditionalists
boasted the more powerful interpretive theory, while the “rationalists” were more
literalist (a point that belies the close association that is often assumed in modern usage
between the terms “literalist” and “fundamentalist”). al-Baqillani walked a middle line
between these two tendencies, admitting implicit meaning as a general concept, but

recognizing only those implicit meanings that he felt were normally intended by speakers

of Arabic.*?
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From this cursory overview of al-Baqillani’s legal hermeneutics it is evident that
he wrote in an environment where a large set of detailed questions had already been
posed and were being vigorously debated. al-Baqillani organized his discussion of these
issues around two central topics: commands and general expressions. On these he put
forward an Ash‘ari alternative — suspension of judgment — to the dominant Mu‘tazili
and traditionalist views. He then worked out the consequences of his approach for the
myriad subsidiary questions that make up the bulk of his work. The result was a cohesive

and theoretically grounded hermeneutical system.

The Ambiguity of Arabic as Hermeneutical Key

This great body of theory was held together by one guiding principle, which we
will now consider in its own right. It may be stated thus: Interpretation must remain
within the range of attested Arabic usage, and by default within the domain of what I will
call ordinary usage; but Arabic is highly ambiguous, and expressions with more than one
possible ordinary meaning cannot be interpreted without appeal to additional evidence.
This broad principle of suspension of judgment, I will suggest, theoretically gives the
jurist great flexibility in determining the intertextual relationships that are the key to the

Shafi‘i interpretive method.
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Interpretation must remain within the range of attested Arabic usage, and by
default within the domain of ordinary usage

Every meaningful expression can be used to convey one or more meanings
because it has been established specifically for those meanings. (al-Baqillani left open
the question of whether these meanings were taught by God to Adam, or were agreed
upon by humans, or both.*?) Literal usage is, by definition, usage in accordance with this
original semantic assignment. Transgressive usage, by definition, is to use words to
express meanings other than those for which they were originally established, but even
transgressive usage is limited to the range of transgressive possibilities attested in
previous usage; a speaker is not free to invent unprecedented figures of speech.** Some
expressions, by force of common use, come to be customarily used and understood
transgressively, or as references to only a part of their original meaning;*"> such usage
thus comes to be included in what I will call ordinary usage, even if it is not literal.

These three different ways in which expressions come to have meaning may be
used to define three nested categories of usage: literal usage, which is defined solely by
the original semantic assignment; ordinary usage,*'® which includes both literal and
customary usage; and attested usage,*'’” which includes all legitimate usage, both ordinary
and ‘extraordinary’ (i.e. non-customary transgressive usage).

There is only one way for us to know the literal, ordinary, and attested meanings
of expressions. We cannot know a word’s meanings by reason, as some early Mu‘tazila
claimed,*® or by analogy, as was more commonly held,*’ but only by collectively

transmitted reports about what it was originally established to mean, or about the non-
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literal meanings it is given by those whose usage is definitive of the language. This
principle gave al-Baqillani one of his favorite dialectical weapons: he denied his
opponents the right to appeal to anything except reports of definitive usage in their
attempts to prove that commands or general expressions mean one thing rather than
another. Since a positive report of one meaning does not preclude the validity of other
meanings, al-Bagqillani left his opponents no way to deny his claims that certain
expressions have multiple attested meanings.*’

God’s speech, al-Bagqillani contended, is expressed entirely in accordance with
attested usage. Like al-Shafi‘i and many others, al-Baqillani insisted that the Qur’an is

421

entirely in pure Arabic.”" He also argued, against both the Mu‘tazila and most

traditionalists, that God does not introduce any new meanings through his use of Arabic

422

expressions in the Qur’an.™ God’s speech is expressed, and must be interpreted, using

the same human lexicon that was current in the time of the Prophet.*?

Thus al-Bagillani (largely following al-Ash‘ari**) restricted the interpretation of
revealed expressions more narrowly than most, limiting it to meanings that are known by
collective transmission to have been already attested as Arabic usage before the advent
of the revelation. Of this range of possible meanings, non-customary transgressive
meanings are excluded unless they are indicated by specific evidence accompanying the
expression,*® so in fact the jurist’s range of interpretive options is usually limited to what

I have called ordinary usage. This boundary provided a safeguard against fanciful

interpretation, but it also engendered the challenge of fashioning an interpretive theory
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powerful and flexible enough to ground the entire edifice of Islamic law in a mostly literal

reading of revelation.

Much ordinary usage is ambiguous, and cannot be interpreted without appeal to
additional evidence

al-Baqillani rose to this challenge by classifying some key types of verbal forms as
ambiguous in ordinary usage, and by refusing to assign them default meanings. On such
expressions, he argued, the interpreter must suspend judgment in the absence of
clarifying evidence. We will see that he did not allow this to result in skepticism, but it
did in principle allow considerable flexibility in determining the clarifying relationships
that interpreters posit between passages.

al-Baqillani’s categorization of the clarity of communication, and his restrictions
on interpretation, allow us to envision three kinds of interpretive scenarios.*® In the
first, the interpreter faces an expression that is accompanied by evidence showing that it
is meant transgressively, as well as evidence indicating what that meaning is. This is an
instance of fully dependent communication, but it poses no interpretive problem, since
the accompanying evidence fully determines its meaning.**’ In the second scenario, there
is no evidence of transgressive usage, and the expression has only one meaning in
ordinary Arabic usage. This meaning may be customary-transgressive, or even partly
implicit,428 but there can be no doubt about what it is; it is communicated self-sufficiently.
In the third scenario — which dominates al-Baqillan1’s discussion of legal hermeneutics —

there is no evidence of transgressive usage, but ordinary usage allows more than one
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interpretation. Such communication partially depends upon additional evidence. If one
can construe some other evidence, such as another passage of revelation,*” as an
indication of which meaning is intended, one may form an interpretive judgment. In the
absence of such evidence, however, al-Baqillani claimed that the interpreter may not

40 He must even

prefer one meaning by default, but must suspend interpretive judgment.
suspend judgment as to whether the expression is intended to have only one of its
possible meanings, or whether it may have two or more meanings at once.*' In principle
the jurist may not issue an opinion on the basis of such a text, nor can it serve as a basis
for action.** We will see that in practice al-Baqillani did not allow ambiguity to result in
indecision or inaction, but the principle of suspension of judgment left wide open the
process by which the jurist uses one text as evidence of the meaning of another.

All partially dependent communication, then, is ambiguous in the absence of
clarifying evidence. The extent to which the Arabic language is ambiguous will therefore
be determined by how many expressions al-Bagqillani claims have more than one possible
ordinary meaning. Most legal theorists recognized that certain specific words are
ambiguous — homonyms, for example. al-Baqillani, however, declared that entire classes
of verbal forms are ambiguous. As we have already seen, these include both imperatives
and general expressions, which together account for a large proportion of legal language,
and which were in his time the most hotly debated verbal forms in legal theory.

We saw earlier (page 98) that al-Baqillani considered imperatives to be doubly

ambiguous. First one must suspend judgment on whether a given imperative expresses a
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command or some other meaning such as permission or threat; then, once one has
determined that a given utterance does express a command, one must suspend judgment
as to whether that command constitutes an imposition of obligation, or a
recommendation. Only in the first step is one dealing with an ambiguous verbal
expression; in the second step a class of meanings (commands) is found to encompass
two subclasses (obligations and recommendations). al-Baqillani treated these two
interpretive dilemmas similarly, however, and called commands ambiguous and
polysemous even though they are not verbal forms. Note that this ambiguity extends
beyond the imperative form, since many revealed commands are actually expressed by
indicative statements.*’

al-Baqillani did not go as far as he might in his claim that commands are
ambiguous. On several subsidiary questions he called for default interpretations rather
than suspension of judgment. This is not inconsistent with his general principle, however,
for in each case his default interpretation is demanded by specific logical considerations
that serve as clarifying evidence that removes ambiguity. In principle, one ought to
suspend judgment as to whether a command requires immediate obedience, or
obedience at some unspecified time; but since God cannot require immediate obedience

without simultaneously providing evidence to that effect,**

the absence of clarifying
evidence itself serves as evidence that only delayed obedience is required.*> The same

consideration led him to interpret a single command as requiring only a single act by

default, because if God intended it to require repeated obedience at all times (which
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would have to begin immediately**®), he would have to provide evidence to that effect.*’

al-Baqillani also argued that while the repetition of a command could be meant either to
emphasize the command, or to require repeated obedience, one must assume the latter
by default. This does not contradict the principle of suspending judgment on ambiguous
expressions; it is rather a question of the nature of commands, which are not verbal
expressions but speech-meanings.**® Since each command has its own object (the
commanded act), two commands must be assumed to have two objects unless some
evidence shows otherwise.**

We have also seen (page 96) that al-Baqillani went against the tide by classifying
all general expressions as ambiguous, and suspending judgment on them in the absence
of clarifying evidence. This made a number of different verbal forms ambiguous:
definite plurals (e.g. the believers), definite singular nouns used to refer to a whole class
(e.g. humanity), indefinite pronouns (who, what), particles indicating indefinite time or
place (when? where? whenever, wherever), and negated singular nouns (no person,
nobody). One aspect of this problem received special attention: to whom is God’s
speech addressed? As a rule, al-Baqillani said that one must suspend judgment as to
whether speech directed to a named group (e.g. “oh ye who believe . . .”) is addressed to
all or only some of those to whom that name applies.*’ In keeping with his criterion of
ordinary usage, he rejected the view that certain groups are by default to be excluded
from the scope of general address, except where there is some linguistic or other

evidentiary basis for that exclusion. For example, he assumed that slaves are included
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along with free people in the scope of general address, but that women are not included
in masculine address, because there exist separate verbal forms established for address to
women. These defaults should still be considered subject to his overall position of
uncertainty about who is included in address to a named group; they serve not to resolve
ambiguity, but to repudiate what al-Baqillani feels are linguistically groundless
limitations or expansions of the scope of address.**!

al-Baqillani suspended judgment not only on general expressions themselves, but
also on the intertextual relationship that should be posited between general and
particular texts (see page 97). He assumed that a particular expression particularizes a
more general one only when they are related by certain carefully defined verbal
structures which were established specifically to mean particularization, and which
therefore cannot indicate any other relationship unless this is indicated by accompanying
evidence. These verbal structures, all of which express some type of restriction or
qualification (Zaqyid), are condition (which shows that a general expression applies only
in some situations), exception (which shows that something is not meant to be included in
a more general reference), and adjectival qualification (which limits a class of things to
those having a certain quality). In each case, the particularizing expression must occur in
the same utterance as the one that it modifies.** When considering expressions that do
not fit these patterns, or that occur in separate parts of the canon of revelation,
al-Baqillani rejected the usual Shafi‘T assumption that the particular modifies the

general.
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Broad suspension of judgment theoretically gives the jurist great flexibility in
determining the intertextual relationships that are the key to the Shafi‘i
interpretive method

Far more than virtually any legal theorist before him or since, al-Bagillani
claimed that Arabic usage is ambiguous, and refused to give one ordinary meaning
preference over another. al-Bagqillani did not intend, however, for the principle of the
suspension of judgment to lead to skepticism about the possibility of basing the law on
revelation. He did not believe that God could speak in a way that his hearers had no way

to understand.**?

He held it as a matter of principle that God could not delay clarifying
his ambiguous speech beyond the time at which the hearer needed to obey it.*** It was to
be expected, therefore, that for the most part, where a text was ambiguous, some other
evidence, textual or otherwise, would be available to clarify it. If no evidence could be
found to support one interpretation over another, the very absence of evidence would
itself indicate that the alternatives were both equally valid and that the jurist was free to

choose between them.*?

Or, in the case of general expressions, where there is no one
specific alternative to a general interpretation, the jurist would have to rule as though he
had determined the expression to be intended as general.*** This does not constitute an
admission that general expressions convey a general meaning by default; that was the
very position al-Baqillani was determined to oppose. A general expression conveys no
information whatsoever about whether it was intended as general. The interpreter has

no way to know the intent, and he gives a ruling only because he must, even though he

knows he may be wrong. His ruling is legally adequate, however, if he has exercised all
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due diligence in his interpretive effort. Practically speaking, therefore, the suspension of
judgment could never lead to skepticism about the law.

What then is the hermeneutical import of al-Baqillani’s systematic suspension of
judgment? Moving somewhat beyond al-Baqillani’s own characterizations of his project,
I would like to offer an interpretation of the significance of his theory in the development
of Islamic legal hermeneutics. His defense of ambiguity must be considered in the
context of the hermeneutical project represented by al-Shafi‘T’s Risa/a, which was
discussed in chapter 2. Recall that al-Shafi‘T’s overarching project was to show that the
existing legal system could be grounded in the Qur’an, with the aid of the Prophet’s
Sunna and the device of reasoning by analogy. This required a hermeneutics that was
both powerful enough to extend the language of revelation to address every conceivable
legal question, and flexible enough to reconcile all the conflicting texts of the Qur’an and
Sunna with each other and with the law. al-Shafi‘T’s most formative contribution to this
task was his suggestion that it is the ambiguity of the Arabic language that makes possible
the integration of all the texts of revelation into a consistent basis for all of Islamic law.
Because in Arabic general expressions may be meant to apply to all or only to some of
their range of denotation; because something complex may be referred to in summarized
fashion; because a word may be meant literally or transgressively — in short because of the
ambiguities of Arabic, it is possible to interpret all of revelation as an expression of a
single coherent set of legal rules. Given any set of apparently contradictory revealed

texts, the ambiguity of their language is such that it is always possible to construct at least
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one set of linguistically valid interpretations of all the texts that is internally consistent
and indicative of a single legal system.*’

In this project, it was not the lack of clarifying evidence that posed a problem; that
is why al-Shafi‘i was not particularly concerned to define the default meanings that
expressions should be assumed to have in the absence of other evidence. The problem,
on the contrary, was the superabundance of conflicting evidence that resulted from the
canonization of a large number of Prophetic sadith. This is the problem to which
al-Baqillani’s solution must be applied. He was not concerned that there would be
insufficient evidence to resolve the ambiguity of individual expressions. On the contrary,
his legal theory may be read as an attempt to give the interpreter the greatest possible
flexibility in constructing coherent sets of linguistically valid interpretations indicative of
a single legal system. His claim that much of revelation is ambiguous left many or even
most revealed passages open to interpretation on the basis of other passages. What is
more, we have seen that he also left undetermined the intertextual relationships, such as
particularization, by which one passage is understood to modify another.**
al-Baqillani’s acceptance of delayed clarification likewise kept intertextual relationships
open, since it allowed for the possibility that a later text might clarify an earlier one,
something that the Mu‘tazila denied.** The theoretical thrust of al-Baqillani’s
hermeneutics, then, was to maximize the number of possible ways to reconcile texts. He
did not give the jurist the power to freely choose between interpretations of a single text;

but he did in effect give the jurist the power to construct systems of intertextual
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relationships in which the interpretation of each text is controlled by the others in such a
way that all are found to express parts of a single set of legal rules.

I am not aware of any extant legal writings from which we might determine to
what extent al-Baqillani applied this theoretical flexibility to his practice of arriving at
legal opinions. No doubt al-Baqillani’s interpretive theory had some effect on how he
went about defending his legal opinions in debate, but it may have made very little
practical difference in the answers he gave on specific questions of law.*” These were
perhaps shaped more by his Maliki training than by his idiosyncratic legal hermeneutics.
Nevertheless, his work did provide at least a theoretical justification for the
hermeneutical method advanced by al-Shafi‘’’s Risala. In principle, his interpretive
theory promised far more flexibility, within the limits of ordinary Arabic usage, than that

of his Zahiri, traditionalist, or Mu‘tazili contemporaries.*’

The Relevance of the Ash®ari Doctrine
of God’s Eternal Speech

If on the legal plane al-Baqillani’s defense of the ambiguity of Arabic may be
interpreted as a theoretical justification of the Shafi‘i legal-hermeneutical method, from
a theological perspective it may be regarded as an application of the Ash®ari theory of
God’s eternal speech.

Building on the tradition associated with Ibn Kullab and al-Ash‘ari, al-Baqillani
described God’s speech, the Qur’an, as an eternal attribute of his essence; it is literally

heard, recited, written and memorized by God’s creatures, but their recitation, writing,
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and memorization of it are composite and created. God’s speech itself is a single,
indivisible entity (a ma ‘na) eternally consisting of a multiplicity of speech-meanings,
while the words of the Qur’an are but a created expression (“7bara) of that speech.

The hermeneutical significance of this distinction between speech and its verbal
expression becomes apparent if we consider that the term ma ‘na refers to what in English
must be represented by two seemingly unrelated concepts. When speaking of God’s
speech as one of his attributes, al-Baqillani used the term ma na interchangeably with sifa
(attribute) to refer to that quality which is the reason for God’s being called “speaking.”
In this context ma ‘nais best translated as “attribute.” This is the sense in which the term
was primarily used by the theologians, and applied to the problem of God’s speech.
When speaking of God’s speech in relation to the words that express it, however,
al-Baqillani used ma‘n4in a way that is best translated “meaning”: the words of the
human recitation of the Qur’an express the meaning, or content, of God’s speech. This is
the sense in which ma‘nawas used by the grammarians and Hanafi jurists.*> These two
translations represent the same entity, considered from two different angles.** For
example, when a person commands, he finds that there is in his mind (n#afs) the meaning
of command (that is, the demand for action out of obedience), and the presence of this
meaning in his mind is the reason that he is truly described as commanding. In other
words, the meaning of command that is in his mind is nothing other than his attribute of

being commanding. A philosopher will consider this thing an attribute of the speaker,

but an interpreter will consider it the meaning behind his utterance of an imperative.
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Because al-Baqillani kept both of these perspectives on ma ‘na simultaneously in mind,
he was able to draw hermeneutical consequences from the Ash®ari doctrine of God’s
speech. Because ma ‘nais both attribute and meaning, the ontological gap between
God’s eternal attribute of speech and its created expression is also a gap between
meaning and the verbal form that expresses it. The Ashari theory of God’s speech thus
entails an ontological separation between the primary data of interpretation (verbal
forms) and the goal of interpretation (meaning, which determines the legal values of
acts).*> This gap makes it necessary to reason from words to their meaning, and to
suspend judgment whenever there is insufficient evidence to uniquely determine
meaning. By the same token, this gap provides a hermeneutical space within which a
flexible process of interpretive reasoning can take place.

Throughout a/-Taqgrib al-Baqillani argued his case for the indeterminacy of
meaning against those, both Mu‘tazili and traditionalist, who identified certain meanings
with certain verbal forms (for example, commands with imperatives). They made this
mistake, al-Baqillani implied, because they identified God’s speech with its verbal
expression: the Mu‘tazila held that the words and letters and sounds of the Qur’an are
created, while the traditionalists said that they are eternal, but they all agreed that the
words themselves are God’s speech.”® Against this grave error, al-Baqgillani
championed the Ashari doctrine that God’s speech is an eternal attribute, a ma‘na
eternally consisting of statements, commands, and other classes of ma ‘ani, or types of

speech. Accordingly, he insisted that commands and prohibitions, as well as generality
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and particularity, are meanings in the mind of the speaker (ma‘ani fi nafs
al-mutakallim), or, more precisely, classes of meanings. They are not verbal forms, and
therefore cannot be identified with specific verbal forms without proof that those verbal
forms were established to express those meanings and no others. Consequently,
al-Baqillani’s arguments for suspension of judgment frequently focused on Arabic
usage, in order to show that certain expressions have more than one possible meaning;
but behind all his arguments lay the premise of the Ash®ari theory of God’s eternal
speech.”’

For al-Bagqillani, then, a word has no necessary connection to its meaning.
Meaning resides in the mind of the speaker, and is completely independent of
language.”® The speaker has at his disposal certain signs which, by virtue of their having
been established to convey certain ranges of meaning, he may use to express and make

known his speech.*”

What a given expression means in any given utterance is
determined not by its verbal form, but by the speaker’s intent to convey a certain
meaning.*® The original semantic assignment of words limits the range of meanings a
speaker may intend to convey through the use of a given expression, but semantic
assignment in no way determines the speaker’s meaning, except in the sense that some
words, being established for only one meaning, can be used to express only that meaning.
This basic indeterminacy of meaning has greater consequences for divine than for human

speech, because in human speech contextual cues compensate for ambiguity. When one

human being speaks directly to another in his own language, al-Baqillani believed, the
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hearer can have immediate and necessary knowledge of the speaker’s meaning. If the
expressions used are unambiguous, they convey their meaning independently; if they are
ambiguous, certain other cues (such as gestures, intonation, or aspects of the setting or
context) give immediate understanding of what is meant. Such cues, however, can give
necessary and immediate understanding only to one who directly perceives the speaker,
or who has necessary knowledge of them through multiply attested transmission. When
we hear the human recitation of God’s speech, we do not perceive the divine speaker, nor
do we have multiply attested transmission from a group of people who have directly
perceived him; therefore we cannot have necessary or immediate knowledge of the
meaning God intends to convey through the words of the Qur’an. We can know that
meaning only through a process of inference in which verbal expressions serve as the
primary evidence. If a Qur’anic expression has only one possible meaning in ordinary
language, we may infer that this is what God’s speech means. If, however, ordinary
Arabic usage allows several possible interpretations, we must reason from some evidence
to support any interpretation we might make. Hence if we do not find sufficient
clarifying evidence, we must suspend interpretive judgment. This, you will recall, is
al-Baqillani’s cardinal interpretive principle.

Thus the Ash‘ari theory of God’s eternal speech, applied by al-Bagqillani to the
questions of legal hermeneutics, yielded the methodological principle of suspension of
judgment. Along the way, it also generated a number of epistemological and legal-

theoretical corollaries, of which I wish to highlight four.
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First, as we have just seen (page 117), meaning depends primarily on speaker’s
intent, and only secondarily on the Arabic lexicon and the precedent of Arabic usage.
This thesis was opposed to that of the traditionalists, but it was, in effect, shared by the
Mu‘tazila, who identified speech with verbal expression but argued that only by virtue of
the speaker’s intent did it mean one thing rather than another.*' The focus on speaker’s
intent did not necessarily lead to ambiguity or suspension of judgment, however, for the
Mu‘tazila did not advocate suspension of judgment, and as we saw in chapter 3,
al-Bagqillani’s great Mu‘tazili contemporary ‘Abd al-Jabbar refused to recognize any
unresolved ambiguity in revelation.

Second, the Ash‘ari theory of God’s eternal speech led al-Baqillani to deny that
divine address communicates in the same way as human address (page 117). Although
he insisted that God strictly abides by the human Arabic lexicon, he concluded that the
words of the Qur’an can only function as a piece of evidence, a trace, like a last will and
testament that must be deciphered without the benefit of immediate understanding that
characterizes direct interpersonal address.*® We saw in chapter 3 that ‘Abd al-Jabbar
reached a similar conclusion about the epistemological function of God’s speech, which
he regarded as a created sign placed by God in the world so that humans might reason
from it to a knowledge of God’s will. For al-Baqillani, God’s speech was itself
constitutive of law, and was itself the thing to be known through the interpretation of its

created expression, whereas for °Abd al-Jabbar, God’s speech was the created evidence
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from which one must seek to know God’s will (which reflects the legal values of acts);
both, however, treated the words of the Qur°an as evidence rather than as direct address.
Third, the Ash®ari theory of God’s speech supported the extension of revealed
language to apply to issues it does not explicitly address, as the Shafi‘1 project required.
The gap between ma ‘na and ‘ibara gave al-Baqillani a theoretical framework for verbal
implication. Because God’s speech is the meaning (ma ‘na) that is understood
(mathiim) from the words of the Qur’an, anything that is correctly understood from a
revealed utterance, whether explicit (nass) or implied (mafthiim), is necessarily part of
the meaning that is God’s speech. This would seem to support al-Baqillani’s theory of
positively implied meaning, although he did not himself offer this justification for it.**
He did explicitly make this connection when he claimed that the command to perform a
specific act is, in and of itself, a prohibition against omitting it or performing any opposite
act. He specifically linked this claim to his view on the eternal nature of the Qur’an, and
correlated the doctrine of the created Qur’an with the opposite view that commands do
not constitute prohibitions of their opposites. The Mu‘tazila, he reasoned, could not
identify a command with a prohibition because they equated speech with verbal
expression, but the verbal forms of commands and prohibitions are different.***
According to al-Bagqillani, however, a command is not a verbal expression, but what we
might call a meaning or idea (ma ‘na) that is part of, or rather identical to, that single

eternal attribute (ma ‘na) of speech that encompasses all God’s commands and

prohibitions.*® Hence the prohibition against opposite acts, which is understood from a
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command, does not have to be deduced from it by any exercise of reason, because it is

identical to the command itself.**

As we noted earlier, al-Bagqillani did not use his
theory of speech to justify every conceivable type of implicit meaning, because he was
also concerned not to attribute to verbal forms more meaning than they could be claimed
to have in ordinary usage. This is why he joined the Mu‘tazila and the Hanafiyya in
rejecting negatively implied meaning, for example.*” Thus while he admitted more
implicit meaning than the Mu‘tazila, he did not go as far as many traditionalists, who
were willing to find a great deal of implicit meaning in revelation even though they did
not ontologically separate meaning from verbal form.

Fourth, the Ash®ari theory of God’s speech provided a theoretical and theological
basis for the interpretive flexibility required by the Shafi‘i project. As we have seen, it
led al-Baqillani to dissociate meaning from verbal form, and hence to leave the meaning
of many verbal forms undetermined in the absence of clarifying evidence. This
consideration is reflected in his suspension of judgment on imperatives*® and on general
expressions.’® At the same time, defining types of speech as classes of speech-meanings
rather than verbal forms allowed him to argue that some types of speech (most notably
commands) are themselves divisible into subclasses of meanings. For example, his theory
of speech allowed him to argue that the class of commands encompasses both
recommendations and obligations, not because of any ambiguity in verbal expression, but

because the definition of command is itself too broad to determine a precise legal

value.*”” al-Bagillani’s theory of speech thus gave him two ways to argue for ambiguity:
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by claiming that a verbal form is established for several possible meanings, or by claiming
that a class of speech-meanings encompasses several subtypes. In both cases, the
requirement to reason from evidence to meaning makes room for the jurist to engage in
a substantial rational process in correlating law with revelation, while still maintaining
that his conclusions are not based on reason itself, but only on revealed texts.*”* This
space for interpretive reasoning provided, at least in theory, the flexibility required by the
Shafi‘l hermeneutical project.*’?

These consequences of the Ashari theory of God’s eternal speech illustrate that
in the 4th/10th century, at the hands of al-Baqillani (and perhaps to some degree those
of al-Ash‘ari before him), the discourse of speculative theology was systematically
brought to bear on legal theory. al-Baqillani’s most radical conclusions about ambiguity
would not be retained by most of the subsequent Ashariyya, but his model of an
integrated hermeneutics, grounded in theology and applied in legal theory, proved

formative. Henceforth works of legal theory, even if they eschewed specifically

theological questions, would reflect the terminology and assumptions of the theologians.

Conclusion

This overview and interpretation of al-Baqillani’s legal hermeneutics allows us to
sketch his location and retrospective significance in the development of the discipline. It
is evident, even from this cursory and selective presentation of his work, that he was
speaking within a discourse already structured by a wide range of detailed questions,

standardized answers, predictable objections, and known counterarguments. The brunt
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of the polemics apparently revolved around a plethora of questions concerning
commands and general expressions. The principal lines of dispute fell not between legal
schools, but between traditionalist jurists, Mu‘tazili theologians, and other speculative
theologians such as the Ash‘ariyya.*” Into this fray al-Baqillani inserted his argument
for methodological suspension of judgment, a proposal that may have been prefigured by
al-Ash‘ari, but whose systematic development was original and unique to al-Bagqillani.
This proposal died with him, but his works seem nevertheless to have exerted
considerable influence, in one way or another, on all the major legal schools, particularly
the Shafi‘iyya. Perhaps his most lasting influence was his integration of legal theory with
speculative theology, which subjected the theory of interpretation to theological
assumptions about knowledge and language, and made legal hermeneutics part of a
larger epistemological inquiry. One of the most notable aspects of this integration was
his use of the Ashari theory of God’s eternal speech to support the Shafi‘i
hermeneutical method. Although al-Baqillani was himself a Maliki, his work showed
that the Shafi‘1 tradition was compatible with, and even stood to benefit from, the
Ash‘ari theological tradition. This suggests that the historical association between
Ash‘ari theology and the Shafi‘1 legal school, which gradually gained acceptance over
the course of the following centuries, was not completely fortuitous or artificial, but had a
substantive intellectual basis.*”* It may be that the eventual acceptance of Ash°ari

theology by the mainstream community of jurists was made possible in part by
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al-Baqillani’s demonstration of its capacity to legitimate the flexible and powerful

interpretive theory that the jurists required.
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CONCLUSION

In the course of presenting the distinctive hermeneutical visions of al-Shafi‘i,
‘Abd al-Jabbar, and al-Baqillani, we have perforce constructed a tentative historical
sketch of the discourse about revealed speech and language to which these three thinkers
made such prominent contributions. Two features of the development of this discourse
seem particularly worthy of emphasis here.

First, the discourse was interdisciplinary. In the 5th/11th century classical
theorists attempted to wrest legal theory free from its obvious connections to speculative
theology; but in the preclassical period studied here, concepts and examples were drawn
from exegesis, theology, and law. The analysis of language was not a merely juridical
concern; indeed the hermeneutical discourse we have examined seems less concerned
with defining the law than with defining the nature and epistemological function of the
canon of revelation. Legal hermeneutics developed as part of a larger debate among
Muslim scholars about how the community should relate to its sacred book and to its
collective memory of its Prophet.

Second, although all of the major issues of classical legal hermeneutics were
raised and addressed in some form by the early 3d/9th century, the discourse of the

3d/9th and 4th/10th centuries did not employ all of the same terms, and did not have the
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same structure, as those great classical works of the later 5th/11th century whose
terminology and organization have shaped legal theory ever since. The problem of
clarity and ambiguity was arguably the driving concern of legal hermeneutics from the
time of al-Shafi‘i, but there was no consensus on how to classify clear and ambiguous
language until systematic and exhaustive dichotomous classifications were devised by
classical writers such as al-Bazdawi (d. 482/1089). The question of reference — the
relationship between language and meaning — was addressed early on under the rubrics
of transgressive or figurative usage, and direct and indirect reference; but it was not
discussed in terms of a theory of the origin and basis of linguistic reference until about
the 4th/10th century. The question of verbal implication, and its relationship to
analogical reasoning, was raised very early on by jurists, and additional questions about
the implications of commands were addressed during the preclassical period; but it was
not until the classical period that a formal discussion of the “ways of indicating” (furug
al-dalala) sought to classify explicit and implicit meaning. The two questions that were
developed most fully during the preclassical period were the issues of scope of reference
and imperatives; these continued to play key roles in the classical discourse, where they
no longer structured the entire discourse of legal hermeneutics, but were integrated
alongside other issues into a more systematically organized framework. The classical
theorists often cited the views of earlier figures in support of points in their systems, but
often these citations reinterpreted specific interpretive or argumentative moves as

general principles, or quoted old principles as answers to newly formulated questions.
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The classical authors have remained influential because they gave the discourse of legal
hermeneutics a clear and logical structure and terminology; the preclassical theorists that
have been examined here were influential rather because they identified and pursued the
key linguistic questions on which depended the adoption of revelation as the
epistemological basis of law.

The tentative progress that has been made here in reconstructing some of the
early history of Islamic legal hermeneutics allows us to advance the discussion of two
questions that have occupied recent Western studies of legal theory: the significance of
al-Shafi‘i, and the relationship between law and theology.

This dissertation, together with other recent publications,*”

shows plainly that
there was not in fact a dearth of legal-theoretical inquiry in the period between al-Shafi‘i
and the 4th/10th century, as it had previously appeared;*’® the great systematic treatises
that have survived from the 4th/10th century grew out of vigorous debates that had been
ongoing since the turn of the 3d/9th century. Furthermore, by focusing on the oft-
neglected linguistic dimensions of legal theory, this dissertation has highlighted the
continuity between al-Shafi‘T’s Risala, which is not so much a legal theory manual as an
essay in hermeneutics,*”” and classical theory. It is now possible to assert that while
al-Shafi‘i was certainly not the “master architect of Islamic legal theory,”*’ in that he did
not design the structure of the discipline as a whole, he did formulate what became its

driving concern: to show, through the exploitation of ambiguity as well as by non-

linguistic devices, that it is possible to interpret an apparently divergent and conflicting
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corpus of revelation as the basis of a coherent system of law. He also brought to bear on
this task concepts, drawn from existing hermeneutical discourses, that would make up the
principal topics of classical legal hermeneutics. His most distinctive contributions in this
regard were his analyses of summary and general expressions.

Several aspects of the relationship between law and theology have troubled
Western scholars of Islamic legal theory. First, following Ibn Khaldiin, it has become
customary among both Muslim and Euro-American scholars to distinguish between two
approaches to legal theory, that of the jurists and that of the theologians. The former is
identified with the Hanafiyya, who are said to have inferred their legal theory from
concrete legal opinions; the latter is identified with the Shafi‘iyya and the other legal
schools who followed their lead, all of whom are regarded as starting from theoretical
considerations.*” This distinction is based on the Hanafi theorists’ practice of citing the
legal opinions of their school’s early figures in support of points of legal theory, a practice
which is not as common among theorists of other schools. It is a misleading distinction,
however, in that it gives the impression that the Shafi‘iyya were more interested in
theory while the Hanafiyya were concerned only to justify their legal views. In fact the
Hanafi legal opinions that are cited reflect a highly speculative discipline of theorizing
about human language and other legal issues.*® Furthermore, we have seen that already
by the time of al-Karkhi (d. 340/952) the Hanafi theorists were fully engaged in a
Shafi‘i-style analysis of revealed language, though they continued to cite legal opinions

as part of their arguments. Thus even before the classical period Hanafi and Shafi‘i
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theorists were engaged in a common discourse. We have seen that the more important
divide, at least in matters of language, was between theologians from all legal schools
(such as the Shafi‘i ‘Abd al-Jabbar, the Maliki al-Baqillani, and the Hanafi Abu
al-Husayn al-Basri) who looked upon their theory as an epistemological and theoretical
enterprise, and were therefore willing to state very general hermeneutical principles; and
those jurists of all schools (such as al-Shafi‘i, the Maliki Ibn al-Qassar, and the Hanafi
al-Jassas) who were more concerned with the task of correlating individual texts with
specific rules, and who therefore took a less rule-bound and more intuitive and ad Aoc
approach to interpretation, and nuanced their theory to accommodate the complexities
of the actual content of revelation.

This leads to a second observation: differences between theological schools often
affected theorists’ views on language more deeply than differences between legal schools.
Western scholars are divided over whether Islamic legal theory is primarily a legal or a
theological enterprise. Muslim legal theorists themselves, at least from the 5th/11th
century, have often tried to keep theology out of legal theory.*®" This dissertation has
shown, however, that in the preclassical period theological views were major factors in
the formulation of at least the hermeneutical dimensions of legal theory.

Third, Western scholars have recently been engaged in a lively debate over
whether Islamic legal theory is a constructive interpretive method, or a post-facto
justification of the law.**> This dissertation does not rule out the possibility that legal

theory may at some point have served as a constructive method, but it does make clear
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that especially for the more theologically inclined preclassical theorists, the point of
linguistic theory was not interpretation but epistemology. Legal hermeneutics was not so
much about the law as about the canon of revelation and its role as a source of human
knowledge.

In addition to its tentative historical reconstructions, this dissertation has also
sought to offer a fresh synchronic understanding of the larger significance of the detailed
arguments that make up the discourse of legal hermeneutics. Texts that on first reading
seem buried in hairsplitting distinctions between different forms of command or fine
shades of ambiguity, when seen in a broader light turn out to embody passionate claims
about how the Muslim community should relate its sacred memories to its knowledge of
and action in the world. “Abd al-Jabbar regarded the verbal traces of the Prophetic
event as one of many types of evidence created by God so that all rational human beings
might be able to discover what actions are naturally in their best interest. al-Baqillani
envisioned the words of the Qur’an as dim and partial reflections of an inscrutable divine
command, from which humanity must infer and extrapolate God’s requirements. A third
vision, which we have left unexamined, was proposed by the Zahiri Ibn Hazm
(d. 456/1064) who made the verbal data of revelation the axioms of a closed system of
legal theorems, without positing any coherent moral reality behind that linguistic system.
In what was perhaps the most widespread conception of revelation, vividly put forward by
al-Shafi‘1 and tacitly embodied in the interpretive theory and practice of many of the less

theologically-inclined jurists, the language of revelation constitutes a vast verbal puzzle
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which a class of legal specialists must somehow piece together to form the familiar
picture of Islamic law.

These profoundly different conceptions of language, speech, and meaning, and of
the relation between revelation and law, were all formulated in conjunction with a
remarkably uniform set of legal rules. All of the figures studied here were jurists, and all
gave opinions in accordance with one or another of several legal systems whose
disagreements pale by comparison to such glaring philosophical differences. Thus at
least during the formative period of legal hermeneutics, the debates we have examined
may have had little practical effect, being more a matter of conceptualizing revelation
than of constructing law. As the questions and concerns of Muslim intellectuals have
changed, however, the significance of legal theory has also changed. Today, as Muslim
intellectuals continue to rediscover and reconceptualize legal theory as a constructive
method for legal reform, the analysis of language in Islamic legal hermeneutics may yield

practical consequences unimagined by its authors.



In order to make the body of the dissertation readable for non-Arabists, I have

APPENDIX 1:

KEY TO TRANSLATION

132

minimized the use of untranslated technical terms. For the benefit of the specialist, this
alphabetical list identifies the concept or specifies the Arabic term(s) represented by my
English terms. Some English terms represent multiple Arabic terms, and many Arabic

terms have multiple translations.

abhor (opposed to will)

abhorrence (opposed to willing)

abrogation

accompanying (evidence)

act

action

address

allowed

ambiguity
ambiguous
analogical reasoning
analogy

apparent (meaning)
attribute

bad

clarification
clarified
collectively transmitted
command
condition
connected
consensus

context (verbal)
contextual indicator
convention
customary

karaha (opposed to arada)
karaha (opposed to irada)
naskh

mugqarin (dalil)

1i’l

1i’l

khitab

halal

1htimal

muhtamil

qiyas

qiyas

zahir (referring to a meaning)
ma‘na, sifa

gabih

bayan

mubayyan

mutawatir

amr

shart

muttasil

yma‘

siyaq

garina

Istilah, muwada ‘a, muwata‘a, tawadu*

c

urti



customary usage

definite (in meaning)

delayed clarification

diligent inquiry

direct (reference)

disapproved

disconnected

elaborated

elaboration

ellipsis

equivocal

establishment (of language or of a
word’s meaning)

evidence

exegesis

explicit

expression

figurative (meaning, usage)

forbiddance

forbidden

general

generality

good

imperative

implicit

implied

imposition of requirements

indication

indicative

indicator

indirect (reference)

individually transmitted report

intent

intention

legal hermeneutics

legal science

legal theory

legal value

linguistic

literal (usage, meaning)
meaning
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c

urf

nass (as opposed to zahir)
ta’khir al-bayan

rjtihad

sarih

makriih

munftasil

mufassar

tafsir (as a hermeneutical category)
hadhf

mutashabih

wad*

dalil

tafsir (as a scholarly practice or discipline)

mantugq, nass (as opposed to mathiim)

‘Ibara

majaz (in its narrow sense)

tahrim

haram

‘amm

‘umiam

hasan

amr, (sighat) if*al

mathim

mathim

taklit

dalala

khabar

dalil

kinaya

khabar al-wahid

gasd

niyya

Those topics of legal theory that deal with the
analysis of the language of revelation;
sometimes called a/-gawa‘id al-lughawiyya.

tigh

usiil al-figh

hukm

lughawi

hagiqga

ma‘na



modes of speech
natural knowledge
naturally known
negative implication
normative (usage)

obligation (i.e. the act of making
something obligatory)

obligatory
obscure(d)
particular
particularization

permission (i.e. the act of granting

permission)
permitted
polysemous
polysemy
positive implication

practice

prohibition
proscribed

public interest
qualification
qualified

rational

rational inquiry
reason

reasoning by analogy
recommended
report

revealed

revelation

roots of law

science of law
semantic assignment
social good
speculative theology
speech

statement
summarized
summary (speech)
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agsam al-kalam

‘aql

‘aqgli

dalil al-khitab, mathim al-mukhalata

opposite of majaz, before hagiga became its
standard opposite

jab

wajib
mubham
khass
takhsis
1baha

mubah
mushtarak
ishtirak
fahwa al-khitab, lahn al-khitab, mathim
al-muwataqa
sunna
nahy
mahzir
maslaha
taqyid
mugqgayyad
‘aqli
nazar
‘aql
qiyas
mandiib
hadith
sam ‘i, shart
bayan, shar®
usul al-figh
tigh
wad*
maslaha
kalam
kalam
khabar
mujmal
Jjumla



suspension of (interpretive)
judgment

text

transgression

transgressive (meaning, usage)

unambiguous

unequivocal

unqualified

valid

valuation (the assignment of a
legal value to a human act)

value (specifically, the legal value
of an act, or more generally,
any quality that a thing is
determined to have)

verbal form

verbal implication

will
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waqf

nass (as opposed to non-textual evidence)
majaz (in its broad sense)

majaz (in its broad sense)

nass

muhkam

mutlaq

salih

hukm

hukm

latz, makhraj, sigha, sira, zahir
mathim
irada
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APPENDIX 2:

ANALYTICAL OUTLINE OF AL-SHAFI‘T'S RISALA

This appendix offers some remarks on the structure and composition of the
Risala, followed by an analytical outline which, it is hoped, will assist readers of the work
to discern a purposeful train of thought in a text whose structure is not always obvious.

Previous attempts to find a single organizing principle in the Risi/a have
produced rather awkward outlines of the work. Majid Khadduri, in his translation,
artificially broke up the text into sections corresponding as closely as possible to standard
topics of classical legal theory; to do so he resorted to a rather severe reordering of the
text.*3 Joseph Lowry proposed only one very simple and elegant reordering, which is,
however, unnecessary.”* Less convincing is Lowry’s attempt to organize the entire work
around five possible combinations of Qur’an and Sunna — even though one of these
(‘neither Qur’an nor Sunna’) is not actually a combination of Qur’an and Sunna, and
another (‘Qur’an alone’) is not substantially discussed in the Risa/a.*®

It is somewhat easier, however, to trace a clear and purposeful train of thought in
the text, without reordering it, if one approaches the text not as a single book, but as a

sequence of three related books, each with its own internal organization, and each taking

the previous book as its point of departure.
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The Three Books

Book 1 appears to have been composed as an independent text some time before
Books 2 and 3. It offers a coherent but fresh and unsystematic argument about the
ambiguity of Qur’anic language and the role of the Sunna in clarifying it. It takes the
form of a continuous monologue placed in the mouth of al-Shafi‘1 (“gala al-Shati‘r”),
with only occasional references to a hypothetical interlocutor (“7n gala ga’ilun”).** It is
impossible to prove, but tempting to speculate, that this might be some version of the
“old Risala”that al-Shafi‘1 is said to have written in Baghdad, which reportedly dealt
with abrogation and general and particular language within the Qur’an, as well as with
the Sunna.”” This description matches the content of Book 1 quite well.

Book 2 is in the form of a narration by the author of Book 1, relating a discussion
he had with and an interlocutor who had just heard him read Book 1.**® The
interlocutor’s questions (introduced by “gala /i ga’ilun, ”a phrase that does not occur in
Book 1) sometimes serve to set up the author’s statements, but sometimes reflect a lack
of comprehension that frustrates the author; this suggests that the author is not merely
inventing the discussion for reasons of presentation,* but that some such discussion
actually took place and is being paraphrased here as a device for structuring Book 2. The
opening question is asked in direct response to Book 1, and raises a topic it did not
address: conflicts within the Sunna. The author first gives a detailed synopsis of Book 1,
which he refers back to frequently as to a previous work, yet also as the prolegomenon to

490

the present discussion.” He once very aptly refers to Book 1 as k7tab al-sunna ma*“



138

al-qurin.*!

He then moves on to address at length the interlocutor’s question about
conflicts within the Sunna.

Book 3 opens with a new question from the interlocutor, which opens a new
subject: the degrees of legal knowledge. This could be regarded as merely a
continuation of the discussion from Book 2, but formally it is more strongly characterized

by the style of a live interaction (though it is still regarded as a book*"”

). Because it takes
up a new topic,*”” and follows a new outline that is not laid out in Books 1 or 2, it is best
regarded as a separate book, though there is no reason to think it was not dictated
immediately after Book 2. Book 3 moves on from the interpretation of the Qur’an and
the (well-established) Sunna to address the problem of how to arrive at legal rulings

when those two sources do not provide sufficient evidence to ensure a true knowledge of

the law.

Composition

The three books fit logically together, and are quite plausibly the work of a single
primary author, composed in stages and in interaction with students and opponents, and
intended to form a written sequence. There is no compelling reason to doubt that the
primary author or lecturer was al-Shafi‘i.

Norman Calder, in an early essay, described the Risala as a coherent work and
treated it as al-Shafi‘T’s;*** but more recently he argued that the Risa/a’s canonization of
the Prophetic Sunna as a principal source of law, and its deployment of hermeneutic

techniques to reconcile that Sunna with the law, reflect developments that appear in
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other legal texts only in the late 3d/9th century.*”

He also interpreted repetitions,
redundancies, and “apparent failures of organization” in the text as signs of “organic
growth and redaction.”®® More recently Christopher Melchert has argued that several
factors — the relatively mature discussion of abrogation in the Risd/a, its assumption that
Sunna and Aadith mean only Prophetic Sunna and Prophetic Aadith, its sustained
argument against the presence of non-Arabic words in the Qur’an, the lack of 3d/9th-
century works devoted to legal theory, and the fact that 3d/9th-century authors writing on
related topics seem conspicuously unaware of the Risd/a — all point to its having been
composed in the later part of the 3d/9th century, or perhaps more narrowly sometime
between 256/869 and 262/875.%7

None of these arguments, however, is decisive. First, recall from chapter 2 that
the Risala did not aim to establish the Prophetic Sunna as an independent source of law
alongside the Qur’an; this was the direction taken by subsequent legal theorists, but the
Risala focused on grounding all law in the Qur’an, with the Prophetic Sunna in an
important but carefully defined secondary role. The Risa/a thus does not quite match
the late-3d/9th century canonization of the Prophetic Sunna as authoritative in its own
right. Second, this dissertation confirms and adds to Joseph Lowry’s finding that the
hermeneutic techniques of the Risala were not without parallel during the 3d/9th

century.*”® Third, the outline below (like Lowry’s somewhat different outline*”’

) shows
that the repetitions and redundancies in the Risa/a do not represent a “failure of

organization,” but form an orderly progression of thought. Furthermore, the main
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arguments of the Risa/a read like fresh and original initiatives, not like accommodations
to an existing trend, as is the case with the other early legal texts that Calder analyzed in
detail. "

It is undoubtedly true that the present textual form of the work is due to a later
writer, possibly al-Shafi‘1’s disciple al-Rabi” ibn Sulayman (d. 270/883), who is reported
to have authorized the copying of the work in 265/878.°"" But the final redaction may

c= 2
1

have involved little more than the insertion of the phrase “ga/a a/-Shafi‘i, ”which is
interspersed throughout the text, and possibly the addition of the headings. Most likely
the headings in the text are later than what I suppose to have been al-Rabi’s redaction,
though they were already included in the 4th/10th-century manuscript that Ahmad
Shakir overzealously attributed to al-Rabi® himself.”"* This is suggested by the marked
disjuncture between the headings and the text itself. The terminology used in the
headings is sometimes conspicuously absent from the text that follows them.”” The
headings sometimes use terms in ways the text does not,”* and sometimes break up
examples that the text says illustrate one and the same point.”” It is difficult to rule out
the possibility of more substantial redaction beyond the addition of the phrase “gala
al-Shati‘i”and of the headings; but I have found no internal evidence of such activity.*
As I hope the outline below will demonstrate, it is possible to read the text as a series of
coherent and well ordered (though not rigidly outlined) arguments by a single individual,

and it is therefore unnecessary to posit significant redactional changes to the text. That

the manuscript’s headings sometimes fit the text so poorly suggests that the redactor or
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copyist who inserted them did not modify the text to fit his or her understanding of it, but
rather sought to reproduce it faithfully while trying to find some order in it (as scholars
have struggled to do ever since).

Given these considerations, it is possible to offer a hypothesis about the
composition of the text. One hypothesis that makes sense of the reports, the internal
evidence, and our current understanding of the historical context, without positing
greater complexity than the evidence requires, is as follows: al-Shafi‘i composed some
form of Book 1 in Baghdad, before he moved to Egypt in 199/814. This became known
as the “old Risala.” There was very likely some discussion in Baghdad about the ideas
he expressed in that book concerning the role of the Sunna in clarifying and especially
particularizing the Qur’an, for both the issue of reliance on Asadith and the device of
particularization seem to have been part of ‘Isa ibn Aban’s disagreement with
al-Shafi‘i.>"” This is consistent with later reports about the contents of the “old
Risala.”® The present text of Book 1 may represent a fresh rewriting or dictation, in
Egypt, of the ideas of the “old Risala.” Books 2 and 3 may then represent two additional
series of dictation sessions following the reading of Book 1 in Egypt, in which al-Shafi‘i
summarized and responded in an organized fashion to some of the discussion that his
presentation of the “old Risi/a”had generated in Baghdad. All three books were
recorded, perhaps already with the phrase “ga/a a/-Shafi‘i”added on to al-Shafi‘T’s own
“gqultu,” by a pupil — most likely al-Rabi® ibn Sulayman al-Muradi (d. 270/883), who is

widely regarded as a faithful transmitter of al-Shafi‘T’s teaching. Finally, it is very
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possible that al-Rabi‘ did not disseminate the text as a book attributed to al-Shafi‘1 until
late in his life. This would help to explain the absence of specific references to the work
during much of the 3d/9th century. It is not until the 260’s/870’s that we have any
evidence of the text itself, as a book, becoming available. Around this time it appears
that al-Rabi® transmitted some of the Risa/ato Ibn Abi Hatim al-Razi (d. 327/938),”"
and that he authorized its copying.’'® The work was certainly known to Ibn Da’id
al-Zahiri (d. 297/910), whose criticism of al-Shafi‘T’s theory of bayam'' was undoubtedly
directed at the famous “definition” of bayan in paragraphs 53-54 of the Risala.

There is no way to prove such a hypothesis, and indeed the reality is presumably
more complex than any attempt to find the simplest explanation of the limited data
available. This hypothetical scenario is offered here only to illustrate that recent
advances in reconstructing the history of 3d/9th-century legal thought have not ruled out

the traditional ascription of the Risa/a to al-Shafi‘1.

Outline

Because the Risala tends to follow a sequential flow of thought rather than a
strictly hierarchical structure of nested topics and subtopics, the following division into
different levels of headings is inevitably somewhat artificial. The sequence of ideas is
more important than the relative levels of the headings, and breaks between topics are
often more fluid than this outline would suggest. al-Shafi‘1’s example problems serve
principally to illustrate the theoretical points named in the outline, but frequently they

illustrate other points as well.
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I have given the most detail for Books 1 and 2, which are the most relevant to this
dissertation. All references are to the page and paragraph numbers of the edition of
Ahmad Shakir. For brevity the Qur’an is represented by Q, and the Sunna of the

Prophet by S.

ANALYTICAL OUTLINE OF AL-SHAFI‘I’S RISALA page paragraph

BOOK 1: 7-210  0-568
Kitab al-sunna ma‘al-qur-an
The Qur’an as the basis of all law, and the Sunna’s role in explaining
it. Book 1 claims that if we understand the ambiguities of the
language of Q, and employ the means prescribed by Q (S and
rjtihad) for resolving its ambiguities, we will be able to recognize that
Q is a comprehensive and clear statement of the law. It then
explores the different ways in which S functions to clarify various
ambiguities in Q.

A) Introduction: The centrality of Q. 7-20 1-52
- Praise and seeking refuge and shahada. 7-8 1-8
- God sent Muhammad when there were two kinds of people: 812  9-24
People of the book (Q verses about them). 8-10 10-14
Idolaters. 10-11  15-20
Both groups unbelievers. 11-12  21-24
- M sent with Q as favored warner to the best of people. 12-18 2542

When the Book’s time had come God sent the best of creation 12-15  25-36
(Muhammad) to warn his own people in particular (135 and the
rest of creation after them).

Explanation of dhikr of Muhammad; blessings on Muhammad. 16-17  37-39

God sent down His Book upon Muhammad with #a/a/and 17-18  40-42
haram, reward and punishment, and narratives of past peoples
as a warning.

- Q the essence of God’s guidance. 19-20  43-52

Knowledge of the Book (nassan wa-istidlalan / istinbatan)is the 19-20  43-47
essence of knowledge. (147 mentions Sunna secondarily.)

“Nothing befalls one of the people of God’s religion but that 20 48
God’s Book contains the indicator of the way of guidance
concerning it.”

Qur’anic passages about the Book. 20 49-52
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B) Understanding ambiguities allows us to recognize Q as a 2191  53-297
comprehensive and clear statement of the law.

al-Bayan: Q, read by one who knows Arabic in the light of its 21-40 53-126
injunctions to obey the Prophet and reason by analogy, is a
comprehensive and uniformly clear statement of the law.

Bayan (making clear, revelation) can take different forms, some 21 53-54
of which seem less clear than others to those who do not truly
know Arabic, but to one who truly knows Arabic they all equally
constitute bayan.

God’s revelation (bayan) of his law in Q takes four forms. 21 55
Four types of bayan (four ways in which Q reveals the law):
1) God reveals a requirement through an unambiguous text 21 56
(nass) of Q.
2) God imposes a requirement through Q, while the Prophet 22 57
explains how to fulfill it.
3) the Prophet sets a precedent concerning something that 22 58

God imposes not through a specific text in Q, but only
through Q’s injunction to obey the Prophet generally.

4) God imposes through Q the requirement that his 22 59
creatures themselves determine a requirement by 7j¢ihad.
Defense of the requirement of jj¢tihad. 22-:25  60-72
Q on God testing people. 22-23  60-62
Requirement to face the Holy Mosque. God 23-24  63-68

guides people’s jtihad in finding the gib/a by the
‘aglthat he gave them and the signs that he set in
place for them (the stars).

People are not left free to choose a position 25 69-72
(istihsan) without istid/al in such matters.
Five types of bayan (five ways in which Q is clarified): 26-40  73-126

1) Clear Q is clarified (by Q) redundantly, for the sake of 206-28  73-83
emphatic clarity.

Fast 3 plus 7 days, that is, 10. 26 73-75
30 days plus 10, that is, 40. 27 76-78
Fast the month of Ramadan, that is, a certain number  27-28  78-82
of days.
2) Sufficiently clear Q is clarified by Q or S in a way that 28-30 84-91
changes its application.
Wudii’and ghusl 28-29  84-88
Wasiyya 29-30  89-91
3) Summary Q is clarified by S. E.g. salah, zakah, hajj. 31 92-95
4) Q’s general injunction to follow S is elaborated by S 32-33  96-103

(statement only; no examples).
5) Q’s injunctions requiring 7j¢7had are clarified by the signs  34-40  104-126
God creates as bases for jjtihad.
Q’s command to face the Sacred Mosque is a command 34-38  104-114
to perform jjt7had when it is not visible, and the signs
God has created (stars) and the human capacity to
know them (“ugii/) constitute a clarification of that
command.



Choosing witnesses.

Estimating equivalents of game animals.

Such 7jtihadis not arbitrary; it is a kind of 7/m (namely
giyas, which can be based on a shared ma ‘na or on
similarity) in which 7kAtilafis possible.

Summary of what one needs to know to understand Q:
Q is in Arabic (expanded 11131-213).
Q’s abrogating and abrogated verses.
Q’s degrees of legal force: fard, adab, irshad, ibaha.

The Prophet’s role in elaborating Q’s requirements, specifying
their scope, and expanding on Q’s requirement to obey the
Prophet (expanded 19214-297).

Q’s exhortative parables
Qs in Arabic and is therefore ambiguous. (Expands on 1127.)

Q is entirely in Arabic. No one person except a prophet knows
the entire language, but all of it is known to someone (just like
the Sunna).

It is good to point out that Q is only in Arabic, because no one
can know the clarification of Q’s summarized content without
knowing the breadth and ambiguity and subtlety of Arabic; but
knowing this relieves confusion.

Q employs the whole breadth of Arabic, so it includes:
‘Amm that means ‘Zmm
‘Amm that means ‘amm, but is partly khass
‘Amm that means khass

Zahir that means something other than its zahir
[transgressive usage]

(Any part of an utterance can clarify (or differ from) other
parts.)

Implicit reference
Synonyms and polysemous words

All these ambiguities are clear to those who know Arabic, but are
denied by those who do not know it.

Examples of some of these ambiguities in Q
‘amm that means ‘amm
‘amm that means ‘@mm and khass
‘amm that means khass
There are other such examples in Q, and in S.
More examples of general Q that is at least partly particular.
Examples from Q in which “the people” is always particular;
some examples seem clearer than others to those who do
not know Arabic, but to those who know Arabic they are all
equally clear.
Examples of transgressive usage.
The Prophet’s role in elaborating Q’s requirements, specifying
their scope, and expanding on Q’s requirement to obey the
Prophet. (Expands 1129, and leads into section C.)

Examples of Q clarified (especially particularized) by S.

38
38-39
39-40

40-41
40
41
41
41

41
41-64
41-49

50-51

51-52
52
52
52
52

52

52
52
52-53

53-64
53-54
54

54-55
55

56-58
58-62

62-64
64-91

64-73

145

115-116
117-119
120-126

127-130
127
128a
128b
129

130
131-213
131-168

169-172

173-176
173
173
173
173

173-174

175
176
177-178

179-213
179-180
181-182
183-186
187

188-196
197-207

208-213
214-297

214-235
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Proof that S must be followed, even when there is no specifically ~ 73-91  236-297
relevant Qur’anic text.

C) The relationship between S and Q. 91-210 298-568
The three hermeneutical S-Q relationships: 91-105 298-309
1) S merely confirms nassin Q.
2) S clarifies jum/ain Q.
3) S not corresponding to any nassin Q (this is disputed).
Varieties of S-Q relationship that will be illustrated 105 310-311

0) S determines abrogating and abrogated verses in Q. (A non-
hermeneutical type of clarificatory relationship.)

1) S confirms Q.

2a) S elaborates how and when to perform a duty that is jum/a in
Q.

2b) [S shows that] a general expression in Q is meant as general.
[General expressions are one type of jum/a.]

2¢) [S shows that] a general expression in Q is meant as
particular. [General expressions are one type of jumia.]

3) S not corresponding to any nassin Q.

Illustrations of varieties of S-Q relationship 106-210 312-568
0) S determines abrogating and abrogated verses in Q. 106-146 312-417
Claim that Q abrogates only Q, and S abrogates only S. 106-113 312-335

Illustrations of S indicating abrogation within Q (mixed with = 773-145 336-415
other types of clarification).

Supererogatory prayer: Q1 abrogated by Q2, then S 113-117 336-345
showed that Q3 abrogated Q2.

Conditions of prayer: 117-126 346-370
Purity: no abrogation involved.
Sobriety: involves abrogation.
Facing the gib/a: abrogation of gib/a in Q was
announced in S.

Fighting a superior force: Report from companion 127-128 371-374
shows Q abrogated Q; this was already clear from Q.

Punishment for immorality: S shows abrogation within = 128-137 375-392

Q.
Inheritance and bequests: S shows abrogation within Q. 137-145 393-415
Closing comment 145-146 416-417

Transitional comment on S-Q relationships of types 1-3, withan ~ 146-150 418-432
illustration (concerning /7°4n) exhibiting several different S-Q
relationships. This introduces the remaining illustrations.
1) Citation of previous discussion (see 158, 1196-103, 19236-297) 150 433
of S merely confirming Q, without illustration.
2a) Illustrations of S elaborating duties that are jum/a in Q. 157-166 434-465
Fasting: Q states month, so no one bothers to report month; 157-159 434-440
but they report things that are not elaborated in Q, and
discuss matters that even S does not elaborate.
Remarriage after divorce: S clarifies ambiguous word. 159-161 441-447
Ablutions and washing: S shows that Q means only its zahir, 161-166 448-465
and also adds details.



[2b) is not illustrated, perhaps because it is just an instance of 1.
Or perhaps 117448-465 are intended to represent 2b, since they
largely have S confirming Q without modifying it.]

2¢) Illustrations of S showing that a general expression in Q is
meant as particular.

Inheritance (particularization).
Tangential argument for (3) — the possibility of S not
corresponding to any nassin Q.
Sales (particularization and elaboration).
2&3) Further illustrations and argument for 2a, 2c, and 3.
General statement on sa/ah, zakah, and hajj
Salah (2a).
Zakah (2c).
Hajj (2a, and tangential argument for 3).
‘Idda (2c).
Forbidden women (2c). (The particularizing report is

omitted here because it is taken for granted, but it is cited
when this problem is repeated in 19627-635.)

Forbidden foods (2c).
Abstention during 7dda (2a or 3).

BOOK 2:
Resolving conflicts within the Sunna

A) Opening question:

The interlocutor recalls the three hermeneutical S-Q relationships
presented in Book 1, and then raises the problem of conflicting
reports, and of the author’s different treatment of different reports.

B) Summary answer:
Summary of S-Q relationships.
Summary of S-S relationships.

C) Review of S-Q relationships, with examples from Book 1.

Request for examples, starting with abrogation in S.

Abrogation is only within Q or within S. (Example of the change
of gibla.)

Review of ambiguity of language, and relationships of
particularization and elaboration. S always accords with and/or
clarifies Q.

Example: S elaborates jumlain Q (salah, zakah, hajj— cf.
19486-541).

Example: S particularizes general Q.

Two reports about the authority of S vis-a-vis Q.

Illustrations of S particularizing Q.

Forbidden women (cf. 11546-554).
Wudi”.
Forbidden foods (cf. 11555-562).

167-175

167-173
172-173

173-175
176-210
176-177
176-186
186-196
197-199
199-200
201-206

206-208
209-210

210-355

147

466-485

466-480
478-480

481-485
486-568
486-490
491-516
517-534
535-541
542-545
546-554

555-562
563-568

569-960

210-212

212-219

569

570-599

212
212-219

219-234

570-571
572-599

600-653

219-220
220-223

222-223

223

223-224
224-226
226-233
226-229
230
231

600
601-613

613-614

615

616

617-623
624-646
627-635
636-640
631-643
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Sale (cf. 11481-485). 232 644-646a
Marriage. 232-233 646b

Without these S-Q relationships, S might be entirely neglected ~ 233-234 647-653
in favor of Q.

D) S-S relationships: conflicts resolved through appeal to: 234-355 654-960
Abrogation 234-259 655-709
Meat after three days. 235-240 658-673
Fear prayer. 242-245 674-681
Penalty for immorality. 245-251 682-695
Prayer with /mam sitting. 251-256 696-706
Closing statement. 258-259 707-709
Transmission issues. 259-281 710-773
Manner of performing fear prayer. 259-267 711-736
Tashahhud. 267-276 737-757
Riba. 276-281 758-773
Ambiguity (the hermeneutical solution, which is preferred). 282-355 774-960

(Examples move into prohibitions, leading into abstract
discussion of hermeneutical reconciliation of prohibitions.)
Examples: 282-341 774-922
Time of dawn prayer (conflict resolved by appeal to multiple 282-291 774-810
meanings of the word 7s/4r).

Direction for relieving oneself (report transmitted 292-297 811-822
Jumlatan).
Killing women and children (reconciles permission with 297-302 823-837

prohibition by distinguishing different situations).
Friday ghusi (S shows command in S was ‘a/a al-ikhtiyar).  302-306 838-846

Marriage proposals (a prohibition in S is particularized by 307-313 847-862
another report).

Underselling and outbidding (prohibitions in S are 313-316 863-871
particularized to correlate with actual practice).
Prayer at sunrise and sunset (a prohibition in S is 316-330 872-905

particularized by several reports).
Muzabana (a prohibition is particularized by a narrower 331-335 906-911

permission).
Sale of absent goods (a prohibition is particularized or 335-341 912-922
clarified by a permission).
Principle: General S interpreted as general by default. 341 923
Principle: Conflicting reports must be reconciled if at all possible. 341-342 924-925
Discussion of degrees of prohibition: Interpreting different 343-355 926-960

prohibitions as having different legal force is justified by sorting
prohibitions and permissions (in Q and S) into nested layers of
generality and particularity.
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Prohibitions are of two types: 343 926-929

1) General prohibitions, particularized only by permission in
revelation. Such general prohibitions entail forbiddance,
as do prohibitions that further particularize the
particularizing permissions.

General forbiddance of sexual intercourse is 343-348 930-942
particularized by permission in case of marriage or
ownership; permission based on marriage is further
particularized by prohibition against certain
marriages.
General forbiddance of using the property of othersis  348-349 943-944
particularized by permission in case of sale; this is
particularized by prohibition against certain types of
sale (which entail forbiddance).

2) General permission, particularized by prohibition based ~ 349-355 945-960
on a specific ma ‘na. Such prohibition is not as strong as
forbiddance, because the action was not generally
forbidden, as in type 1; but violating it is still disobedience.

BOOK 3: 357-600 961-1821
Procedures for arriving at formally correct rulings
when Q and S do not provide definite answers

A) Opening question and answer about knowledge: 357-360 961-971
All are obligated to know what Q and well-established S reveal with

certainty; arriving at rulings which cannot be known conclusively

from Q and S is incumbent on specialists collectively but not

individually.
Analogy of other collective duties. 360-369 972-997
B) Procedures for arriving at formally correct rulings where true 369-600 998-1821
knowledge is impossible, in order of descending certainty:
1) Individually transmitted reports. 369-471 998-1308
2) [jma‘. 471-476 1309-1320
3) givas /ijtihad. 476-561 1321-1680

4) Conflicting views reported from the Companions may usually 561-597 1681-1806
be evaluated by reference to Q or S or giyas.

5) Where only a single Companion’s view is reported, it is 597-598 1807-1811
followed in the absence of evidence from Q or S or 7jma‘or
giyas. But this is rare.

The descending hierarchy of certainty of procedures 1-3. 598-600 1812-1821
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NOTES

! The question of when Islamic legal theory “began” is complex, and depends in
part on one’s criteria for the existence of a discipline. Traditionally Muslim scholars
assert that the principles of legal theory were tacitly operative from the time of the
Prophet’s Companions, but that formal rules were required only later, and were written
down in the 2d/8th century by al-Shafi‘i in his Risa/a. (Ahmad Hasan, though himself
critical of al-Shafi‘T’s role in this process, gives a typically vague statement of this claim in
his Early Development, xiv-xv; cf. Hasab Allah, Usal al-tashri® al-islami, 6-7; Khallaf,
‘Iim usal al-figh, 16-17; Kamali, Principles, 3-5.) Wael B. Hallaq (“Was al-Shafi‘1 the
Master Architect;” History, 30ff.) has questioned the role of al-Shafi‘1 as the founder of
the discipline, and pointed to the lack of extant works from the 3d/9th century as
evidence that legal theory did not become established as a discipline until the 4th/10th
century. Devin Stewart, however, has recently made use of citations in later sources to
argue that a genre of writing on legal theory was already well established in the 3d/9th
century (see note 51). This dissertation is not concerned with the emergence of a literary
genre, but with the development of the discussion of certain concepts. Chapter 2 will
show that many of the concepts employed in the classical analysis of utterances were
discussed in other disciplines, and put to the service of the law by al-Shafi‘i (d. 204/820)
in his Risala, which may thus rightly be regarded as a ferminus ad quem for the
beginnings of legal hermeneutics.

Citations in these notes will use shortened titles; the bibliography provides full
titles and explains abbreviations.

? The following sketch provides only a bird’s eye view of Islamic legal theory,
intended to show the functional interrelation of its parts. A clear but ahistorical English
introduction to the subject is Mohammad Hashim Kamali, Principles of Islamic
Jurisprudence (rev. ed., Cambridge: Islamic Texts Society, 1991). A thorough exposition
based on the work of one theorist is Bernard G. Weiss, The Search for God’s Law:
Islamic Jurisprudence in the Writings of Sayf al-Din al-Amidi (Salt Lake City:
University of Utah Press, 1992). An insightful and historically detailed overview, paying
special attention to Central Asian Hanafi theory, is Aron Zysow, “The Economy of
Certainty: An Introduction to the Typology of Islamic Legal Theory” (Ph.D. diss.,
Harvard University, 1984).
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3 One widely used definition of figh is “knowledge of the revealed legal values of
actions that are deduced from specific evidence” ((axiivuall Zlaall due 3l ASAYVL A1
"4 ladil) A1aY) («). al-Juwayni defined figh as “knowledge of the revealed legal values
that are arrived at by diligent inquiry” ("leia¥! Le& kb ) e L8l AlSAY) 48 ")
(al-Juwayni, a/-Waragat, 5). It is sometimes pointed out, however, that in ordinary
usage figh means understanding (7afim) or knowing a speaker’s intent (see e.g. Abi
al-Husayn al-Basri, a/-Mu‘tamad, 4). Accordingly, al-Ash‘ari defined figh as an
interpretive science: “understanding the meanings of the Book of God (he is exalted)
and of the practices of his Prophet (prayers and peace be upon him) with regard to the
legal values that they entail for events that befall those under the law.” “ QUS  ilaal agdll
CpdlSally J i (Al d)\}tﬂe&‘ﬁ\un\.@qdhmbus(dujds&\émd}u)uw}é@&\”
(Ibn Farak, Mugarrad magalat al-As‘ari, 190). Here figh is not to know legal values,
but to understand the speech that reveals those legal values.

* These are the five primary legal values that in classical theory are defined in
terms of whether an act or its omission is rewarded or punished. See for example
al-Juwayni, a/- Waraqat, 5; also the preclassical Maliki theorist ‘Abd al-Wahhab Ibn
Nasr (d. 421/1030), a/-Mugaddima, passim, and al-Ma ‘iina, 237-242. Some theorists
define primary legal values in terms of whether an act or its omission deserves praise or
blame (e.g. al-Jassas, al-Fusil, 1:293; °Abd al-Jabbar, al-Mughni, 17:247; Aba
al-Husayn al-Basri, al-Mu‘tamad, 1:4; cf. al-Baqillani, a/- Taqrib wa-I-irshad, 1:280).
Some secondary sets of values are also commonly defined, such as the validity of an act,
or its being a condition for another value; but the main purpose of these secondary values
is to determine the primary values of other acts. (For example, the point of determining
whether a sale is valid is to determine whether the buyer’s making use of the property is
permitted, etc.) Many other terms are also used as primary legal values, and the
terminology appears to have been quite fluid in early law (see Zysow, “Economy,” 181-
182 note 70; Hasan, Early Development, 33-39; Lowry, “Legal-Theoretical Content,”
178). The category of disapproved (makriih) acts seems to have been formalized
relatively late (see al-Bagqillani, a/-7Tagrib wa-I-irshad, 1:287,299-302); some
preclassical theorists did not employ it (e.g. al-Jassas, a/-Fusil, 1:333; °Abd al-Jabbar,
al-Mughni, 17:133-134; Ibn Farak, Mugarrad magalat al-As‘ari, 190, 199.6-9).

3 See for example Schacht, Introduction, 69-72.

6 By reference I mean the relationship between a word used in a specific
utterance, and the thing(s) it signifies in that utterance. By denotation I mean the
relationship between a word in the Arabic lexicon, and the totality of things to which it is
linguistically applicable.
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7 John Burton (Sources, 2-4, 184) presents the principle of abrogation as an early
device for reconciling contradictory passages, and notes that some of the linguistic
distinctions that will be studied here (a/-‘amm wa-I-khass, al-jumla wa-I-mufassar,
al-mutlag wa-I-mugayyad) served a similar function and thus enabled theorists to
reduce their dependence on abrogation.

¥ The Imami Shi‘a developed yet another way of reconciling conflicting reports
from their Imams: one report may be judged to contain a statement by way of
dissimulation (zagiyya) to avoid persecution. See Gleave, “Akhbari Shi‘i usil al-figh,”
28-30.

? T am referring here to the principle that context is to be considered only insofar
as it is absolutely necessary for determining the verbal meaning of an utterance; once that
meaning is determined, context becomes irrelevant, and the text is applied as broadly as
its verbal form allows: ". sl (a iy ¥ Jadlll & gany 3 i

1 A number of prominent examples are listed in Ziadeh, “Usii/ al-figh.”

" There is considerable debate among Euro-American scholars over whether
Islamic legal theory plays any role in the formulation of positive law. Wael Hallaq (“Was
the Gate of Ijtihad Closed,” 4-5; “Was al-Shafi‘i the Master Architect,” 588, 592) regards
legal theory as a methodology for deriving legal rulings from the sources of law. Sherman
Jackson (“Fiction and Formalism”) has argued that legal theory is not a method for
deriving law from the language of revelation, but a set of conventions about how to
rhetorically validate the legal doctrines that jurists create in response to their own
concerns. See further the record of the group discussion on this subject at the end of
Weiss, Studies, 398-419. This dissertation will tend to confirm the view that classical legal
theory was not so much a practical method for constructing law, as a way to justify
established legal systems epistemologically. We will return to this point briefly in the
conclusion, page 129. In the contemporary Islamic world, however, legal theory holds
out the promise of a method for reformulating Islamic law while keeping it grounded in
revelation.

2 Muhammad al-Sulaymani (Introduction to Ibn al-Qassar, a/l-Mugaddima f7
al-usil, 9-10) calls usil al-figh “the pure Islamic philosophy that the Muslim mind has
created,” and cites several who have preceded him in this view.

5 Marie Bernand (“Les usii/ al-figh de 'époque classique,” 274-276) lists a dozen
important texts edited during the 1980s, most of them by Arab scholars. Many others
have been published since, with special priority being given to early texts. This work,
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which is part of a larger cultural project of reclaiming Arab intellectual heritage (furath),
has involved such prominent figures as Ta Ha Husayn, who oversaw the publication of
‘Abd al-Jabbar’s Mughni; Ahmad Shakir, who edited al-Shafi‘T’s Risa/a; and Khalil
al-Mays, who edited Abu al-Husayn al-Basri’s Mu ‘tamad. “Abd al-Hamid Abu
Zunayd has also edited several important texts, including al-Baqillani’s 7agrib. This
dissertation would not have been possible without their work.

4 A number of modern textbooks are listed in the bibliography of Ziadeh, “Usii/
al-figh.” One interesting contemporary example is Hammadi, a/-Khitab al-shar‘i,
which draws on both Hanafi and Shafi‘i theory, and reframes the classical discourse in
terms of an analysis of the concept of address (kAhitab).

15 Cf. Hallaq’s distinction between religious utilitarians, who seek to adapt the law
to modernity by making the minor classical principle of the public interest (maslaha) the
centerpiece of their legal theory, and religious liberals, who pursue the same end through
the search for a new hermeneutic (Hallaq, History, 214).

16 Ziadeh, “Usiil al-figh, ”lists a number of modern writers who have
championed the principle of maslaha, often moving beyond the classical notion of
al-maslaha al-mursala (unregulated interest, the principle that an act not evaluated by
revelation may be legally evaluated based on its value for the public interest) to make the
public interest an independent principle of interpretation by which laws based on
revelation may be modified. Some such “utilitarian” reform efforts (as Hallaq aptly
labels them in History, 214-231) have drawn inspiration from the work of the Hanbali
Najm al-Din al-Tufi (d. 716/1316), who upheld a radical theory of mas/aha. See for
example the appreciative summary of his views by ‘Abdallah M. al-Husayn al-*Amiri in
his dissertation, “at-Tufi’s Refutation.”

7 On al-Shatibi, see Hallaqg, “Primacy.” His thought has recently received much
attention even among conservative Maliki scholars in Morocco. Khurshid Ahmad, a
Pakistani economist, has argued along similar lines, calling for interpretation to begin not
with individual verses by with “the value-pattern embodied in the Qur’an and the
Sunnah,” so as to arrive at a more holistic Islamic economics. Esposito and Voll, Makers
of Contemporary Islam, 48-49.

'8 One exponent of such a point-by-point critique is Ahmad Hasan, a Pakistani
pupil of Fazlur Rahman, who has called for a return to the flexibility that he argues
characterized legal theory before al-Shafi‘i made it rigidly dependent on texts. He
claims that in the legal theory of the first two centuries (of which no formal textual record
survives) the Sunna consisted not only of Aadith but also of the practice of the
community; analogy was not always closely tied to texts; and consensus was not
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unanimous and unchangeable, but a local and dynamic process in which a majority of
scholars approved new laws that had been created through analogical reasoning. He also
denies that any Qur’anic verse has been abrogated. See Hasan, Early Development,
especially chapter 8 and the conclusion.

' E.g. Ahmad Hasan; see note 18.

% For example, the Iranian modernist Abdolkarim Soroush has argued that while
the nature and sources of religion do not change, interpretive method does, and
consequently so does human knowledge of religion (Vakili, “Abdolkarim Soroush,” 154).
He has therefore called for the curriculum of religious schools to be opened up, and
ultimately for religious scholarship to be made independent of professional institutions
altogether (ibid., 166-169).

I Many who do not have the traditional training required by the classical theorists
for the practice of diligent inquiry have nevertheless undertaken the reinterpretation of
revealed texts that touch on areas of contemporary concern, such as the rights of women.

22 Fazlur Rahman’s “double movement” theory of interpretation (see Rahman,
Islam & Modernity, 5-8) is a prominent example of this approach. A similar interpretive
method is proposed by Nasr Hamid Abu Zayd; since his proposal involves a more
explicit and radical emphasis on the role of the reader in the production of meaning, it
will be discussed separately below.

 The absence of the author and the primacy of the reader in interpretation have
been stressed in various ways by Paul Ricoeur, by deconstructionists such as Roland
Barthes and Jacques Derrida, and by exponents of socio-critical and socio-pragmatic
hermeneutical theories, especially reader response theory. See Thiselton, New Horizons
in Hermeneutics, chapters 2-3 and 10-14. Some strands of modern Euro-American
hermeneutics, however, continue to analyze speech and even texts as involving a relation
between speaker and hearer, and are therefore more directly comparable to the classical
Islamic theory; they include the ‘hermeneutics of understanding’ (Schleiermacher,
Dilthey, and Betti) and ordinary language analysis (Wittgenstein, speech act theory, and
pragmatics).

* Abu Zayd, al-Imam al-Shati‘i, 18-19. This view of the difference between
speech and text was shared by classical theorists, though for them the distinguishing
factor was not writing per se, but the impossibility of perceiving the speaker. Abu Zayd’s
insistence that the Qur’an has long been treated as a text by Muslim interpreters
(“Divine Attributes in the Qur’an,” 192, 196-197) will be borne out by the observation, in
chapters 3 and 4, that “Abd al-Jabbar and al-Bagqillani in effect treated the Qur’an as a
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text rather than as direct interpersonal address. They held that God’s transcendence
prevents humans from grasping his meaning immediately; it can only be understood
through a rational process.

» See Aba Zayd, “Divine Attributes in the Qur’an,” 190-201. Aba Zayd has
argued that interpretation of the Qur’an requires a socio-historical analysis and a
modern linguistic methodology, as opposed to the strictly philological analysis
traditionally employed (“Divine Attributes in the Qur’an,” 197). In his Mathim al-nass
Abii Zayd has taken up a number of the linguistic topics of usi/ al-figh, not to rewrite
them, I think, but to emphasize how the interpretive role of the reader is already built
into the classical discourse. See for example Abu Zayd, Mathim al-nass, 205.4-6, where
he notes that a text’s capacity to refer generally to situations other than the situation in
which it was revealed — which is affirmed in classical usi/ al-figh - is actually an
invitation to reinterpretation in new contexts.

% See Hanafi, Les méthodes d’exégése; idem, “Qira’at al-nass.” Hanafi
addressed the linguistic topics of classical legal theory in Les méethodes d’exégese, but he
did not challenge the classical discourse on its own terms (as Wael Hallaq points out in
his History, 213 note 8); instead he took the more radical approach of transposing it into
a European philosophical discourse.

*7 This summary of their various approaches is inspired by Michaelle Browers’
observation (“Islam and Political Sinn,” 62), concerning Abt Zayd, Hanafi, and
Muhammad Shahrour, that “through asserting the textual character of the Qur’an they
affirm the applicability, even necessity, of hermeneutics generally.”

One Muslim thinker who has engaged the classical discourse about the Qur’an as
speech is Ebrahim Moosa, who has explored classical theories about God’s speech and
about language as a semiotic system, asking how these theories have shaped Muslim
visions of the law, and how modern theories of language relate to that vision. See his
“Allegory of the Rule” and “The Legal Philosophy of al-Ghazali.”

% See Abu Zayd, “Divine Attributes in the Qur’an,” 192.

¥ The Conference on Usii/ al-figh held at Princeton in March 1983 resulted in a
thematic issue of Studia Islamica (vol. 59, 1984). A September, 1999 symposium in Alta,
Utah, resulted in Bernard G. Weiss, ed., Studles in Islamic Legal Theory, Studies in
Islamic Law and Society, ed. Ruud Peters and Bernard Weiss, no. 15 (Leiden: Brill,
2002).

30 The authenticity of adith and their role as a source of law were made an
enduring issue by the work of Joseph Schacht, particularly his 7he Origins of
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Muhammadan Jurisprudence (1950). Ian Edge has surveyed the history of the scholarly
dispute over Asadith in his “Material Available on Islamic Legal Theory in English.”

3! See the Bibliography for titles by Burton and Melchert.

32 See the Bibliography for titles by Bernand, Calder, Chaumont, Hallaq, and
Stewart (Islamic Legal Orthodoxy).

33 See the Bibliography for titles by Brunschvig (including inter alia “Pour ou
contre la logique grecque™), Carter, Hallag, and Shehaby.

3 See the Bibliography for titles by Calder, Chaumont, Hallaq, Jokisch, and
Weiss. Chaumont, Jokisch, and especially Hallaq have been concerned to refute the
view, expressed by Schacht and others, that the “gate of 7jzihad” was closed at the
beginning of the 4th/10th century. Already in 1969 Meron (“Development of Legal
Thought,” 90-91) rejected the myth of the closure of the gate of 7jtihad.

The valuable collection of essays edited by Ian Edge (Islamic Law and Legal
Theory)is representative of Western scholarship in that it contains essays on all the
topics just mentioned (except abrogation), but nothing on linguistic analysis.

3 Bernard Weiss’s dissertation (“Language in Orthodox Muslim Thought”)
sketches 1) early discussions about the origin of language, 2) the relation of the concept
of the establishment (wad®) of language to the linguistic premises of legal theory, 3) and
the minor Islamic science of 7/m al-wad‘, which flourished mainly in the last three
centuries. Weiss interprets the theory of wad‘as an attempt to make every aspect of
language (even its ambiguous aspects) given and immutable, so as to provide a stable set
of linguistic premises for interpreting the Qur’an (rather than leaving interpretation
entirely dependent on exegetical traditions). This is insightful as far as it goes, but in his
discussion of legal theory Weiss limits himself to setting up the framework for
interpretive questions, by showing that the ambiguous features of language are
established as given; he does not go on to deal with the interpretive problem of resolving
ambiguity, which in my view is the principal concern addressed by the legal theorists in
their “linguistic premises.” The present dissertation will look at the linguistic topics of
legal theory not as a proof of the givenness of language as a system (Zangue), but as a
debate over the interpretation of utterances (parole).

M. M. Y. Ali has recently taken the important and provocative step of bringing
Islamic theories of language into critical dialogue with modern pragmatics. His Medieval
Islamic Pragmatics combines elements from classical and postclassical theorists of
various schools to weave together two competing Islamic theories of communication. On
the whole his discussion of abstract models of language and communication is far
removed from the interpretive concerns of the preclassical analysis of utterances, but he
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does present a postclassical critique of the theory of figurative usage in chapter 4, and in
chapter 5 he takes on classical and postclassical theories of implication as though he were
one philosopher debating another at a British or North American conference on
pragmatics. Both figurative usage and verbal implication will be discussed in the present
study, though with respect to an earlier period.

36 See the Bibliography for titles by Bernand (“Controverses médiévales sur le
dalil al-hitab”), Brunschvig (“Valeur et fondement,” 368-370), and Hallaq (“Non-
Analogical Arguments,” 289-296). See also chap. 5 of Ali, Medieval Islamic Pragmatics.

37 Marie Bernand recognized the fundamental importance of language analysis in
her article “Bayan selon les usiliyyiin”(see especially 151, 154). This posthumously
published article, having been left unfinished, brings together material from several early
discussions of bayan but offers no clear historical conclusion. Bayanis also a major
focus of Joseph Lowry’s “Legal-Theoretical Content.”

3% Hallaq, “Notes on the Term Qarina, ”gives an ahistorical overview of a range
of uses of the term garina. The article unfortunately confounds an important distinction
between verbal and circumstantial contextual indicators, with an equally important but
essentially unrelated distinction between contextual indicators that affect meaning and
contextual indicators that affect epistemological certainty.

% Jackson, “Taglid, Legal Scaffolding and the Scope of Legal Injunctions.”

“0Bin °Arifin, “The Principles Of ‘Umiim and Takhsis.” This work is neither
historical nor analytical, but it does provide a detailed list of the disagreements of
classical and postclassical theorists (presented in English, but using the theorists’ own
terms and categories).

! Heinrichs, “On the Genesis of the pagiga-majiz Dichotomy,” and “Contacts
between Scriptural Hermeneutics and Literary Theory in Islam: The Case of Majaz.”

*2 See Brunschvig’s edition of al-Muzani, K7tab al-amr wa-I-nahy, and Lowry’s
forthcoming article on that text in Law and Education in Medieval Islam, ed. Devin
Stewart (Warminster: Gibb Memorial Trust, 2004). One postclassical theorist’s
treatment of many of the standard questions about commands has also been summarized
in a basic but somewhat confused exposition by Jeanette Wakin (“Interpretation of the
Divine Command”).

 See the insightful discussion of al-Shafi‘i’s use of the “2mm / khass dichotomy
in Lowry, “The Legal Hermeneutics of al-Shafi‘t and Ibn Qutayba,” 9-10 and passim.
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“ Lowry, “Legal-Theoretical Content,” devotes a few pages (99-101) to ambiguity
(ihtimal), and a few more (145-150) to the term jum/a (summary speech), but does not
present them as part of a project of exploiting ambiguity to resolve contradictions.
Lowry’s more recent work recognizes more clearly, to my mind, the exploitation of
ambiguity in al-Shafi‘T’s Risala (see e.g. Lowry, “The Legal Hermeneutics of al-Shafi‘i
and Ibn Qutayba,” 10).

B A helpful but ahistorical overview, with examples, is available in chapters 4, 5,
and 6 (2 and 18 are also relevant) of Kamali, Principles of Islamic Jurisprudence, rev. ed.
(Cambridge: Islamic Texts Society, 1991). A briefer overview is given in Wael B. Hallaq,
A History of Islamic Legal Theories: An Introduction to Sunni Usil al-Figh
(Cambridge: Cambridge University Press, 1997), 42-58 and 96-99. The most detailed and
sophisticated exposition (based on the work of a single postclassical theorist) is in
chapters 3 and 7-10 of Bernard G. Weiss, The Search for God’s Law: Islamic
Jurisprudence in the Writings of Sayf al-Din al-Amidi (Salt Lake City: University of
Utah Press, 1992). Weiss also gives a very basic introduction to al-Amidi’s discussion of
several relevant topics in “Language and Law: The Linguistic Premises of Islamic Legal
Science,” in In Quest of an Islamic Humanism: Arabic and Islamic Studies in Memory of
Mohamed al-Nowaihi, ed. A. H. Green, 15-21 (Cairo: American University in Cairo
Press, 1984). These works replicate and explicate the questions the theorists asked, and
the answers and arguments they gave, without asking what larger hermeneutical or
epistemological concerns motivated them to raise those questions or give those answers.
Only Aron Zysow’s work, “The Economy of Certainty: An Introduction to the Typology
of Islamic Legal Theory” (Ph.D. diss., Harvard University, 1984), attempts to show what
role the analysis of utterances plays within the larger hermeneutical project of Hanafi
legal theory, which Zysow insightfully analyzes in terms of epistemological certainty.
Zysow also emphasizes the relationship between legal theory and theology, especially in
his article “Mu‘tazilism and Maturidism.” This dissertation seeks to further Zysow’s
vision of a theologically informed analysis of the epistemological concerns that lie just
beneath the surface of the analysis of revealed speech.

% T will use the term “classical period” to refer loosely to the second half of the
Sth/11th century. This is not to deny the vitality of subsequent theory, but only to
highlight a watershed period that witnessed the composition of works such as the Usii/ of
al-Bazdawi (d. 482/1089) (available with the commentary of al-Bukhari, Kashf al-asrar)
and the Mustasta of al-Ghazali (d. 505/1111), both abiding points of reference for
subsequent theory.

*7 See the Bibliography for works on al-Ghazali by Brunschvig and Moosa; on
al-Samarqandi by Zysow (whose “Economy of Certainty” treats him extensively); on
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al-Amidi by Weiss; and on al-Qarafi by Jackson and Ali (whose Medieval Islamic
Pragmaticsrelies on him heavily).

* See the Bibliography for works by Calder (including his Studies), Hallaq,
Lowry, Makdisi, and Schacht (Origins).

* Hallaq has interpreted this gap as evidence that initially al-Shafi‘T’s work was
largely ignored, and that legal theory did not become established as a discipline until the
4th/10th century (Hallaqg, “Was al-Shafi‘i the Master Architect;” History, 30ff.). Calder
(Studies, chapter 9) proposed a more radical explanation: the Risa/a was not composed
by al-Shafi‘i, but is a Shafi‘1 school text that was given its present form only around the
turn of the 4th/10th century.

0 The Fusiil of al-Jassas (d. 370/980) has been the subject of articles by Bernand
and Shehaby, and has been edited several times. Other preclassical works used in this
study, however, have attracted little interest to date.

> Devin Stewart has begun to piece together evidence of an established genre of
writing on usi/ al-figh in the 3d/9th century; see his “Muhammad b. Da’ud.” al-Juburi
has collected reports of the legal-theoretical views of al-Karkhi (d. 340/952) in his

Czs »
1

al-Agwal al-usiliyya. See also Bedir, “An Early Response to Shafi‘i.

52 Ibn al-Qassar (d. 398/1007), in his a/-Mugaddima f7 al-usil, is not atypical
when he attempts to give a comprehensive account of the legal theory of the Imam
Malik (d. 179/795). Since explicit views are not reported from Malik on many questions
of 4th/10th-century legal theory, Ibn al-Qassar is reduced to mining the Imam’s
arguments on specific points of law for clues as to what his theoretical assumptions must
have been. For example, to show that Malik held that all general statements should be
interpreted as general unless there is specific evidence of their particularization, he
quotes Malik’s argument that all types of mosques are valid places for 7t7kaf (the
supererogatory practice of abiding in a mosque for a period of days) because Q 2:187
mentions mosques generally, and God has not singled out any particular mosques (Ibn
al-Qassar, al-Mugaddima fi al-usil, 54). From Malik’s use of Qur’anic commands in
support of his opinion that the completion of certain rituals is obligatory, Ibn al-Qassar
infers that he held that commands entail obligation (ibid., 58-59). Whereas Ibn
al-Qassar reveals how he has arrived at his reconstructions of Malik’s views, some
authors attribute positions to early figures without any indication of whether these were
explicitly stated, or have been inferred from other reported statements and recast as
legal-theoretical principles. For example, Ibn Farak explains in his Mugarrad maqgalat
al-As‘ari (339.1-3; see also 202.7-9) that he has not differentiated between direct quotes,
paraphrases, and his own inferences when attributing views to al-Ash‘ari.
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> See for example the dispute over al-Ash‘ari’s views in chapter 4. As Ibn
Rushd noted, the eponyms of legal schools gave opinions that proved difficult to
reconcile with any single consistent principle, but this did not keep their followers from
trying to expound the principles they had followed. Ibn Rushd, Bidayat al-mujtahid
wa-nihayat al-mugtasid (Cairo: Dar al-Fikr, n.d.), 2:103, cited in Jackson, “Fiction and
Formalism,” 178.

 When speaking in my own voice, I will alternate more or less randomly between
genders in my use of pronouns and in my creation of hypothetical persons as illustrations.
Most of this dissertation, however, is a representation and interpretation of the ideas of
scholars whose language is uniformly masculine, and whose examples invariably involve
men, except when the topic uniquely concerns women. (Even then their language
remains strikingly masculine, since some common words that are applied only to women
are masculine in form; e.g. fa/ig, divorced; A4 id, menstruating.) When speaking from
the perspective of this system of thought, I will not mask the masculinity of the theorists’
language and illustrations.

5T am in sympathy with Michel Allard’s comment that merely translating works
that consist of answers to unasked questions is of little use to the uninitiated; what is
required is for the historian to “believe in the existence of a real problem to which [the
texts] offer solutions, and to tease from them a statement of the problem. The texts are
then analyzed in the light of this problematic.” Allard, Le probléme des attributs divins,
1. T'will therefore discuss not only the specific interpretive questions and answers of the
theorists, but also the assumptions and intellectual pressures and concerns that led them
to adopt and defend their positions on these questions. To this end, I will consider not
only the ostensible content of scholars’ views, but also their vocabulary, their modes of
argument, and the organization of their works.

% See note 45.

°" The question of the authorship of a/-Risala is addressed in appendix 2, which
offers an analytical outline of the work, and a hypothesis about its composition. Since I
conclude there that the work is quite plausibly a record of al-Shafi‘T’s teaching, I will
refer to it here as his work, without assuming that it was disseminated in its present form
during his lifetime.

8 It is reported that already under the second caliph, “‘Umar, one Sabigh ibn ‘Isl
was flogged for asking provocative questions about obscurities or difficulties
(mutashabihat, mushkilat)in the Qur’an. See Goldziher, Richtungen, 55-56; Abbott,
Papyri, 2:107-110. Abbott refutes Birkeland’s earlier rejection of this incident as
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legendary. Leemhuis’ conjecture (“Origins,” 16-18) that Sabigh’s question concerned
spoils of war, and constituted a challenge not to the Qur’an per sebut to political
authority, reads too much into a comparison drawn by Ibn ‘Abbas between Sabigh and
another man.

Watt notes (Formative Period, 172-175) that during the early Abbasid period one
important source of criticism of the Qur’an was the Shu“tibi movement among the
Persianized secretarial class, which opposed the ‘z/ama’and the trend toward organizing
society around the Qur’an and the Sunna of the Prophet. By the mid-3d/9th century Ibn
Qutayba could cite (Mushkil al-qur’an, 9-11, 22-32) an established tradition of skeptical
criticism focusing on the existence of variant readings, substantive implausibilities and
contradictions, and linguistic and structural flaws in the Qur’an. These attacks, which
apparently stemmed from doubters among the ranks of the Muslims rather than from
Jews or Christians (see Mushkil al-qur’an, 22.3 and 29.11-30.2), were the motivation not
only for Ibn Qutayba’s analysis of Qur’anic language in Mushkil al-qur’an, but
eventually for a whole genre of literature on difficulties in both the Qur’an and Hadith
(see note 61).

> On linguistic corrections, see for example Ibn Qutayba, Mushkil al-qur’in, 51;
al-Farra’, Ma‘ani al-qur-an, 2:183-184; Goldziher, Richtungen, 31-32; cf. Versteegh,
Arabic Grammar, 37-38, 110-111, 114. Substantive modifications motivated by
considerations of theology or piety are discussed in Goldziher, Richtungen, 19-31.

%0 When the Qur’an actually became a stable text is debated; traditionally it is
said to have been permanently fixed within a few decades of the Prophet’s death by the
recension of the third caliph “Uthman, whereas John Wansbrough ( Qur-“anic Studies,
43-45, 49, 52) has argued that it was not collected and standardized as a canonical text
until the turn of the 3d/9th century. In any event, it appears that by the turn of the 3d/9th
century the practice of amending the text had largely given way to the necessity of
explaining it. See Goldziher, Richtungen, 31-51; Versteegh, Arabic Grammar, 39-40 and
205. Versteegh concludes that while interest in textual variants persisted, especially in
the Kafan exegetical tradition, by the end of the 2d/8th century the “Uthmanic recension
was received as a linguistic authority in its own right, and was no longer considered
subject to criticism or correction. Versteegh notes that the influential Basran
grammarian Sibawayhi (d. 180/796?) turned away from his predecessors’ practice of
correcting the Qur’an on the basis of linguistic analogy. Even the Kiafan al-Farra’

(d. 207/822), himself well versed in variant readings, said he did not wish to differ from
the Book, and preferred to justify a grammatical irregularity rather than accept a
proposed correction (see his Ma ‘ani al-qur°an, 2:183-184).

6! Semantic and syntactic difficulties were recognized and addressed by early
exegetes, particularly in the early 2d/8th century, as discussions of a/-wujih wa-I-naza’ir
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(words whose meaning sometimes varied from verse to verse — see note 65) emerged, and
leading authorities such as Mugqatil ibn Sulayman and al-Kalbi reportedly sought to
classify linguistic irregularities and types of Qur’anic discourse (see note 66). Around
the turn of the 3d/9th century al-Farra® (d. 207/822; author of 7afsir mushkil i‘rab
al-qur’an wa-ma ‘anih, known as Ma‘ani al-qur°an) and Abu “Ubayda (d. 210/825;
author of Majaz al-qur°an) offered more sophisticated explanations of grammatical and
semantic puzzles, drawing on a more developed study of Arabic language (see Leembhuis,
“Origins,” 30). Ibn Qutayba (d. 276/889) adopted an explicitly defensive tone in his
Ta*wil mushkil al-qur°an, and others continued the tradition of writing on mushkil or
gharib al-qur’an. Similar works dealing with problems or contradictions in the corpus of
hadithwere composed by Ibn Qutayba ( 7a ‘wil mukhtalif al-hadith), the Hanafi
al-Tahawi (d. 321/933; author of Mushkil al-athar), the Ash®ari theologian Ibn Furak
(d. 406/1015; author of Mushkil al-hadith wa-bayanih), and others.

62 Exegetes understood the opposing terms muhkam (literally “strengthened” or
“well done”) and mutashabih in a variety of ways. Ibn ‘Abbas (d. 69/688) reportedly
identified the muhkamat as those verses that one both believes in and acts upon, and the
mutashabihat as those that one believes in but does not act upon (such as oaths, and
abrogated verses) (al-Tabari, 7afsir, 6:175, #6574). al-Dahhak (d. 114/732) identified
the muhkamat with abrogating verses and the mutashabihat with abrogated ones
(Sufyan al-Thawri, a/-Tafsir, 75, cited in Versteegh, Arabic Grammar, 72). Many early
interpreters distinguished between mufikam and mutashabih in terms of content,
claiming that the mufhkamat concern points of law or the punishment of grave sinners or
proofs of the Prophet’s message, or that the mutashabihat are the isolated letters at the
beginning of certain chapters of the Qur’an, or repeated stories about past peoples and
prophets (see al-Ashari, Magalat, 1:293-294; al-Tabari, Tafsir, 6:174-179).

It appears to have been a Mu‘tazili theologian of the Baghdad school, al-Iskafi
(d. 240/854), who focused interpretation of Q 3:7 on the question of ambiguity by
defining the muhkamat as verses with only one possible apparent meaning, while the
mutashabihat admit of more than one (see al-Ash‘ari, Magalat, 1:294). In this he was
followed by the influential theologian al-Ash®ari (d. 324/935) (see Ibn Farak, Mugarrad
magqalat al-As‘ari, 64, 190) and the influential legal theorist al-Karkhi (d. 340/952) (see
al-Jassas, al-Fusil, 1:205). This approach was further developed by the classical legal
theorists in their more elaborate classifications of clarity and ambiguity, which served to
legitimate the phenomenon of ambiguity and to define its legal significance. In classical
Hanafi theory muhkam and mutashabih represent the furthest degrees of clarity and
ambiguity respectively, in an eight-fold classification; in Shafi‘1 theory they designate the
broader categories of clear and ambiguous speech, each of which encompasses two
subcategories.

Interpreters also disputed whether Q 3:7 leaves the door open for scholars to
interpret the mutashabih, or reserves its interpretation to God alone. Some, such as Ibn
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Qutayba (Mushkil al-qur’an, 98), rejected the idea that God might speak without
making his meaning accessible to humans. They read Q 3:7 as “and none knows its
interpretation save God and those well grounded in knowledge; they say ‘we believe in it
...”7 Others, however, read “and none knows its interpretation save God. And those well
grounded in knowledge say ‘we believe in it ...”” (see e.g. al-Tabari, 7afsir, 6:201-204).

5 There has been a long debate among Western scholars over the existence and
scope of opposition to the practice of Qur’anic exegesis, or to certain types of exegesis,
during the first two Islamic centuries. See Goldziher, Richtungen, 55-62; Abbott, Papyri,
2:106-113; Leemhuis, “Origins,” 16; Gilliot, “Exegesis,” 101-102. It now seems doubtful
that there was ever widespread or effective opposition to exegesis as a whole. It was
acknowledged that some verses required explanation — if not because of their intrinsic
obscurity, then at least because of deficiencies in human knowledge. It was the business
of early exegetes to remedy such ignorance, by providing as much humanly accessible
information as possible about the meaning of uncommon words and the historical
background of individual verses. Thus the earliest Qur’anic exegesis seems to have
consisted mainly of glosses, and then increasingly of background narratives as well (see
e.g. Leemhuis, “Origins,” 26-29; Gilliot, “Exegesis,” 104-107). There does appear to
have been significant opposition, however, to the practice of looking beyond the
clarifications of apparent verbal meaning that such basic exegesis provided. Among the
many exegetical dicta attributed to Ibn ‘Abbas (d. 69/688) is the saying: “obscure what
God has obscured” (¢ 4 a@—." L | )A@—Ji”) (al-Jassas, al-Fusiil, 1:45.3-5, quotes this
saying in support of his contention that one should follow the apparent meaning of
general expressions). Ibn “Abbas is also reported to have distinguished between four
aspects of the Qur’an, three of which require different levels of human knowledge, while
the last is beyond human inquiry: “exegesis that scholars know; Arabic that the Arabs
know; the allowed and the forbidden, of which people may not be ignorant; and
interpretation (za ‘wil) known only to God.” (Mugqatil < al-Hudhayl, Tafsir, 1:4-5).
This report reflects a reluctance to go beyond the usual exegetical task of supplying
glosses and background narratives. See also the story of “‘Umar and Sabigh in note 58,
and the other reports of opposition to exegesis quoted in Goldziher, Richtungen, 55-57.
Even if these reports are not historically accurate, they may at least be taken as indicative
of the concerns of their late-1st/7th- or 2d/8th-century transmitters.

5 We will see below (page 21) that the Mu‘tazila were known for metaphorical
interpretation of anthropomorphic statements about God in the Qur’an. But we will
also see (page 23) that they insisted on taking general references to grave sinners at face
value. This tension, and the characteristic Mu‘tazili insistence that God’s speech must
be clear and must be interpreted at face value in legal matters, will be discussed in
chapter 3.
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al-Nazzam held an unusual set of views about language that prefigure the views
of the Zahiri school. He considered a literal interpretation of the Qur’an the only basic
source of law, rejecting the independent legal authority of analogical reasoning,
consensus, and reports from the Prophet and other early Muslims (see van Ess,
Theologie und Gesellschaft, 3:382-392). He took general expressions at face value in the
absence of contemporaneous particularizing evidence (see note 209); and he interpreted
Qur’anic references to divorce-effecting oaths (772 see Q 2:226f.) and to the divorce
formula of zzhar (“you are to me as my mother’s back;” see Q 58:2-4, 33:4) so literally
that he regarded as invalid any oath that does not mention God (a//ah, from which he
said 7/4°is derived), and any zihar that does not mention the back (za/r, from which
zihar) (Ibn Qutayba, Ta‘wil mukhtalif al-hadith, 47; van Ess, Theologie und
Gesellschaft, 3:388-389). His view that prayer in an unjustly occupied house is ritually
valid (Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:181) may also reflect a minimalist
hermeneutic that refuses to infer ritual invalidity from legal prohibition. Even in his
theory of the Qur’anic miracle he focused not on rhetorical subtleties but on informative
content (see van Ess, Theologie und Gesellschaft, 3:410).

Also noteworthy is the Mu‘tazili “Abbad ibn Sulayman (d. ca. 250/864) who
virtually identified meaning with verbal form. He and his followers claimed that the very
sounds of words replicate their meanings, and thus have the ability to evoke those
meanings in the mind. See Weiss, “Language in Orthodox Muslim Thought,” 14-15;
idem, Search, 121-122.

6 Mugatil ibn Sulayman (d. 150/767), or perhaps his pupil Abii Nasr, compiled
awork (published as al-Ashbah wa-I-naza’ir, also called al-Wujiih wa-I-naza“ir and
Wujiah al-qur°an)which lists words that occur in the Qur’an with more than one
meaning, defines each meaning, and cites passages where the word occurs with each
meaning. (The meanings are called wujiih, occurrences of words with different meanings
are called ashbah, and occurrences with the same meaning are called nazair.) Abbott
(Papyri, 2:100) notes that this specialized type of exegetical study is said to go back to Ibn
‘Abbas (d. 69/688) and his pupil ‘Ikrima (d. 105/723 or 107/725), who is credited with the
first work in the genre; other early figures reported to have written on the topic are Ibn
Abi Talha (d. 123/741 or 143/760) and ‘Abbas al-Ansari (d. 186/802). This literature
represents a 2d/8th-century acknowledgment of the problem of polysemic verbal forms,
but it does not discuss the issue theoretically; this would be done later, by legal theorists,
under the heading a/-alfaz al-mushtaraka.

6 To Mugatil ibn Sulayman (d. 150/767) is ascribed a succinct, lilting
enumeration of thirty-two Qur’anic speech phenomena, including different categories of
content, and different ways in which Qur’anic expressions can relate to their referents or
to other expressions (Muqatil < al-Hudhayl, 7afsir, 1:5.2-8). The list includes many
terms and concepts that became important in classical legal hermeneutics: khAass
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wa-‘amm (particular and general); mutashabih wa-muhkam (on which see note 62);
mufassar wa-mubham (elaborated and obscure, cf. the classical distinction between
al-mujmal wa-I-mufassar, summarized and elaborated speech); idmar wa-tamam
wa-silat 11 al-kalam (ellipsis and explicitness and redundancy, cf. the classical categories
of al-majaz bi-I-nugsan, transgression by deficiency, hagiga, proper usage, and a/-majaz
bi-I-ziyada, transgression by surplus); tagdim wa-ta’khir (the reversal of normal
grammatical or logical order, sometimes considered a type of majaz),; and ashbah (see
note 65; cf. the classical term mushtarak). The list is specifically attributed to Mugqatil,
but Versteegh notes (Arabic Grammar, 151, 157) that some of these terms do not
reappear in the body of the commentary ascribed to him. If the list is indeed his, it
represents an important precedent to the hermeneutics of al-Shafi‘T’s Risa/a, which
employs many similar terms and concepts, as we will see below. al-Shafi‘i reportedly
knew and admired Muqatil’s exegesis (Abbott, Papyri, 2:100).

A shorter list of Qur’anic speech phenomena is to be found in a commentary
ascribed to al-Kalbi (d. 146/763) (Chester Beatty ms. 4224, 112b.7-9, quoted in
Versteegh, Arabic Grammar, 106); it includes the pairs hagiqga wa-majaz (proper and
transgressive usage) and muhkam wa-mutashabih. The list must be considered suspect,
however, both because of uncertainty about the attribution of the work (see Versteegh,
Arabic Grammar, 115), and because the terms fagiga and majaz do not recur in the
commentary (Versteegh, Arabic Grammar, 106, 122) — indeed their use as a pair of
opposites is not otherwise known before the mid to late 3d/9th century, and became
common only in the 4th/10th century (see below pages 21f., and Heinrichs, “Genesis,”
115, 131-132, 135-138). Versteegh notes (Arabic Grammar, 122) that one phenomenon
that was later classified as majaz, namely al-mugaddam wa-I-mu’akhkhar (language
whose order is reversed), is discussed in al-Kalbi’s commentary but is not called majaz.

Even Ibn ‘Abbas (d. 69/688) is reported to have included a/-muhkam
wa-I-mutashabih and al-muqgaddam wa-I-mu-akhkharin short lists of Qur’anic speech
phenomena (Ibn ‘Abbas — Ibn Abi Talha, Tafsir (reconstructed by al-Rajjal), 119.9-
10, 124.4, quoted in Versteegh, Arabic Grammar, 106).

67 Versteegh has argued (in his Arabic Grammar) that Arabic linguistics began
among reciters and exegetes of the Qur’an.

By the end of the 2d/8th century Arab poets had become sources of lexicological
and grammatical data, quoted by commentators in support of their explanations of
Qur’anic words and constructions. This is characteristic of the works of Abti “Ubayda
(d. ca. 210/825) and al-Farra’ (d. 207/822), but not of commentaries from the early
2d/8th century such as that of Muqatil ibn Sulayman (d. 150/767). The Kitab al-‘ayn, a
lexicon attributed to al-Khalil (d. 175/791) and al-Layth b. al-Muzaffar (d. ca. 200/815),
likewise reflects the close relationship between exegesis, poetry, lexicography, and
grammar. The exegetical work Ma ‘ani al-qur°an, by the Kafan al-Farra’, illustrates
especially clearly how variant Qur’anic readings prompted grammatical reflection. The
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decision by the Basran Sibawayhi (d. 180/796?) to account theoretically for the
grammatical peculiarities of the Qur’an, rather than correct them as his predecessors in
Basra had done, was a milestone in the development of Arabic grammar (see Versteegh,
Arabic Grammar, 39).

%8 The theory that language originated in a primordial semantic assignment
(wad‘) of words to specific meanings was perhaps not formulated before the later 3d/9th
century (see notes 211 and 212), but the broader notion of a direct correlation between
verbal form and reality appears to have been current already among the early Basra
grammarians. Heinrichs (“Genesis,” 122-123) refers to their belief in “the mirror
character of language.” Certainly by the end of the 3d/9th century this idea had been
developed considerably. The Basran grammarian Ibn al-Sarraj (d. 316/928) referred to
a deep structure of meaning (ma ‘na, martaba, or asl) that lies behind every verbal
expression (7afz). This basic meaning may be verbally expressed either explicitly and in
normal order, or by certain rule-governed transformations of normal expression, such as
concealment (7dmar, e.g. pronominal reference) or inversion of normal word order
(al-taqdim wa-I-ta’khir). See e.g. Ibn al-Sarraj, al-Usul {7 al-nahw, 2:238.

It was just such transformations of normal verbal forms — such “violations of the
mirror character of language” — that formed the basis for some of the criticisms that were
leveled at the Qur’an. Ibn Qutayba (Mushkil al-qur°an, 32) cited critics who pointed to
the existence in the Qur’an of concealment, ellipsis, indirect reference, non-apparent
meaning, redundancy, repetition, inversion of word order, and figurative language. Ibn
Qutayba, who considered these legitimate linguistic subtleties, referred to many of them
as majazat, literally ‘crossings over’ (on which see below, especially note 69). Ibn
al-Sarrdj (al-Usil fi al-nahw, 2:330) likewise referred to such a transgression or
transformation of a normal verbal expression as majaz. It thus appears that the notion of
majaz developed in tandem with the notion of a correlation between verbal form and
reality, as a way of accounting for valid Arabic speech that does not directly correlate
with the meaning it expresses. Thus when the later Hanbali thinker Ibn Taymiyya
(d. 728/1328) denied the establishment of a correlation between words and meanings
through semantic assignment (wad‘), he also rejected the corollary of majaz (see Ali,
Medieval Islamic Pragmatics, chapter 4).

% Some scholars (e.g. Almagor, “Early Meaning,” 314-315) have noted that Abii
‘Ubayda appears to use the term mayjazto designate both non-normative forms of
expression, and the equivalent normalized expressions by which they may be explained.
Some (Almagor, 317; Gilliot, “Exegesis,” 108) have suggested that he used the term to
designate linguistic phenomena that are perhaps unusual but nevertheless permissible
(ja°iz) in Arabic, but this does not account for all of Abt “Ubayda’s uses of the term.
Heinrichs has shown (“Genesis,” 123-128) that it is possible to read Abu “Ubayda as
consistently using majaz to refer to the “explanatory re-writing” (normalized equivalent)
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of a non-“natural” idiom (non-normative expression), and never to the non-“natural”
idiom itself. This, however, raises the problem of how classical writers came to use majaz
in the opposite sense of non-normative usage, adopting fagiga as their term for normal
or proper usage (see Heinrichs, “Genesis,” 130-139). This dilemma can be resolved, and
Abu “Ubayda’s very broad usage clarified somewhat, if we understand majazin its basic
sense of ‘crossing over’ or ‘passing beyond’ (that which is crossed being the boundary of
normal speech, hadd al-kalam, on which see Levin, “Sibawayhi’s view,” 211, cited in
Versteegh, Arabic Grammar, 8). The term can then be applied to any transformation of
an expression: ‘transgressing’ (crossing) the boundary of normal speech by converting a
normal expression into a non-normative one, or ‘translating’ (transferring) a non-
normative expression back into an equivalent normalized expression. Classical legal
theory retained only the first of these senses of majaz, so I will usually translate majaz as
‘transgression’ or ‘transgressive usage’ — a broad category that includes figurative as well
as other non-normative modes of expression. (The negative connotation that is usually
associated with ‘transgression’ in English should not be assumed here, though certainly
transgressive usage was deemed problematic enough to require justification, and was
rejected by some parties, as we will see below.)

0 In the introduction to Majaz al-qur’in (8-16, cf. 18-19) Abii ‘Ubayda lists and
illustrates from the Qur’an thirty-nine varieties of transgressive expression that he claims
constitute legitimate Arabic usage. The list covers phenomena in which meaning is less
than fully expressed, such as ellipsis and pronominal reference; redundant or extraneous
words and particles; changes and disagreements in grammatical form, especially with
regard to number, person, and gender; lack of agreement between grammatical form and
meaning; inverted word order; inconsistencies in the use of particles; and differences in
Qur’anic reading and interpretation that arise from different dialects, traditions of
reading, and grammatical theories. Heinrichs (“Genesis,” 122-123) summarizes the
range of transgressions that Abu “Ubayda discusses as follows: “additions to the
‘natural’ sentence (pleonasm), subtractions from it (ellipsis), ‘unnatural’ word order
(hysteron proteron), lack of grammatical agreement, even ambiguities and obscurities.”
He notes (“Genesis,” 119-122) that Aba “Ubayda gives only minimal attention to
figurative usage.

"I Heinrichs (“Genesis,” 129-131) helpfully summarizes Aba “Ubayda’s
approach, and discusses others who continued his project of majiz exegesis. For
example, the Basran grammarian al-Mubarrad (d. 285/898) provided majaz
interpretations of ellipsis, and of homonyms used for the more unusual of their possible
meanings. Ibn Qutayba (d. 276/889) explained a host of linguistic irregularities as
majazatin his Ta ‘wil mushkil al-qur’an. Heinrichs notes that although some rejected
majaz exegesis as subject to personal opinion, and although the use of the term majaz for
an “explanatory re-writing” of an irregular expression was eventually discontinued, Abi
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‘Ubayda’s overall approach formed the basis for discussions of majazin preclassical and
classical legal theory.

2 Heinrichs (“Genesis,” 134-135, 138-139) traces this Mu‘tazili narrowing of
majazto the 3d/9th century works of al-Jahiz (d. 255/868-69).

3 See Heinrichs, “Genesis,” 135-137. The hagiga / majaz dichotomy appears to
have been part of the vocabulary of Aba “Ali al-Jubba’i (d. 303/915) and Aba Hashim
(d. 321/933), who disagreed as to whether a word can have both literal and figurative
meanings at the same time (Abu al-Husayn al-Basri, a/-Mu ‘tamad, 1:300-301).

™ By the 3d/9th century there was a debate about whether words have the same
meaning when applied to God as they do when applied to humans. Some held that
certain terms apply literally to humans and figuratively to God; at least one Mu‘tazili
(al-Nashi’ al-Akbar, d. 293/906) claimed the opposite. See al-Ash‘ari, Magalat, 1:261-
262; Heinrichs, “Genesis,” 131-132, 135-136.

™ See Heinrichs, “Genesis,” 139. Earlier exegetes had not appealed to majaz, but
had simply paraphrased difficult passages in such a way as to avoid anthropomorphism
(see Versteegh, Arabic Grammar, 78).

70 al-Ash‘arT held that words have the same meaning whether applied to God or
humans (Allard, Le probleme des attributs divins, 182), and he insisted on taking the
language of the Qur’an in its plain Arabic sense. He rejected Mu‘tazili attempts to
assign special “religious” meanings to certain sensitive terms such as faith (see Ibn
Furak, Mugarrad maqgalat al-As‘ari, 149-150); and he defined Aagiga ontologically
(Ibn Farak, Mugarrad magalat al-As‘ari, 26-27), with the implication that the
Mu‘tazili abandonment of the literal sense (hagiga)was not merely a linguistic matter,
but a departure from the reality (hagiga) of things (cf. Heinrichs, “Genesis,” 137). He
enunciated the principle that only a compelling proof may lead one to depart from the
literal or apparent sense of revealed language (see Ibn Furak, Mugarrad magalat
al-As‘ari, 26-27, 191; al-Ash‘ari, a/-Ibana, 139.6-7; al-Ash®ari, al-Luma“, 41.3-4; cf.
Heinrichs, “Genesis,” 135 n. 1). Of course the Mu‘tazila thought they did have rational
proofs for their metaphorical interpretations of anthropomorphic verses, and in the long
run a number of Ash‘ari theologians themselves adopted similar interpretations (see
Watt, Islamic Philosophy and Theology, 80, 83).

" In the 3d/9th century al-Jahiz could cite some who refused to deviate from the
apparent meaning of revelation in favor of “majazat” (see Heinrichs, “Genesis,” 135).
In retrospect al-Shahrastani (d. 548/1153) could say of this period that when the
traditionalists saw the influence of the Mu‘tazila, they were at a loss as to how to
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establish their position concerning the mutashabihat of the Qur’an and Sunna, but that
Ibn Hanbal and Da’ad al-Zahiri and others succeeded in rejecting za ‘wil/ while avoiding
anthropomorphism (see Shihata’s introduction to Muqatil <> Abu Nasr, a/-Ashbah
wa-I-naza’ir, 50-51). This account focuses attention on two groups: the Zahiriyya,
whose school position was to explicitly deny the presence of majazin the Qur’an, and the
Hanbaliyya, who generally objected to fa “wi/but did not uniformly reject majaz per se.

It is reported that many of the Zahiriyya, including Da’ud al-Zahiri (d. 270/883),
his son Ibn Da’ad (d. 297/910), and al-Ballati (d. 355/965), denied that there is any
majazin the Qur’an (or even in the Sunna, according to Ibn Da’ud). See Abu
al-Husayn al-Basri, a/-Mu ‘tamad, 1:24; Heinrichs, “Contacts,” 264; Ibn Taymiyya,
al-Iman (Cairo, 1972), 76-77, cited in Zysow, “Economy,” 154; al-Zarkashi, a/-Bahr
al-muhit (Paris ms 811), 84a, cited in Zysow, “Economy,” 191 n. 196. Zysow
(“Economy,” 155) mentions some arguments that were used in support of this position,
such as the claim that majazis equivalent to lying, or that majazis only resorted to when
ordinary usage is found to be constraining, which could never be true for God.

The Hanbaliyya apparently disagreed as to the presence of majizin the Qur’an,
with each side in the dispute claiming that Ibn Hanbal shared its view. See Heinrichs,
“Genesis,” 116-117.

A few Maliki and Shafi‘i scholars are also reported to have denied the presence
of majazin the Qur’an, among them the conservative Ash“ari theologian Abu Ishaq
al-Isfara’ini (d. 418/1027), who denied mayjaz as a linguistic phenomenon altogether (see
Heinrichs, “Genesis,” 117; Zysow, “Economy,” 155).

® On Ibn Taymiyya’s rejection of both wad*and majaz, see Ali, Medieval Islamic
Pragmatics, ch. 4.

" Ibn Farak reports (Mugarrad magalat al-As‘arf, 26-27 and 191-192) that
some of those who suspended judgment on general expressions also suspended judgment
on expressions that admit of both literal and figurative interpretations, refusing to
assume a literal meaning by default, and insisting on finding specific evidence to support
either a literal or a figurative reading.

80 This was the position of al-Ash‘ari (see note 76), al-Baqillani (see chapter 4),
and even of the Mu‘tazila (see chapter 3). Although the Mu‘tazila were noteworthy for
their metaphorical interpretations of anthropomorphic expressions, this was because
they felt they had good rational evidence for such interpretations; we will see that on
other matters where they did not feel there was sufficient evidence, they generally
adhered quite strictly to the apparent meaning. “Abd al-Jabbar declared (Fad/
al-i‘tizal, 350; cf. al-Mughni, 17:52) that an adherence to the zaAirin the absence of
qualifying contextual evidence was a characteristic trait of all the Mu‘tazila.
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81 The development of formal usz/in exegesis, as in other disciplines such as
grammar, may well have been modeled on the discourse of usi/ al-figh; but this point
requires more careful investigation.

82 When literary theorists such as al-Jurjani (d. ca. 474/1081) later took up and
developed the legal theorists’ notion of majaz, they followed the Mu‘tazila by focusing
on figurative speech to the exclusion of other linguistic transgressions. See Heinrichs,
“Genesis,” 140; Heinrichs, “Contacts,” 278-279.

8 Fora general presentation of these disputes, see Watt, Formative Period, ch. 1
and especially ch. 5.

% This is the usual view; but Michael Cook has argued (Early Muslim Dogma, 33-
43) that there was considerable opposition to the Umayyad Caliphs among the earliest
Murji’a.

% The definitions of other relevant terms, such as unbelief (kufr) and grave sin
(fisq), were also at stake. See al-Baqillani, a/-7Taqrib wa-I-irshad, 1:387-391.

8 T am referring to the classical distinction between a/-asma’ al-lughawiyya and
al-asma’ al-shar ‘iyya, discussions of which may be found in comprehensive manuals of
legal theory (see e.g. the modern textbook by Hasab Allah, Usil al-tashri® al-islami,
205-208).

87 al-Baqillani al- Tagrib wa-I-irshad, 1:391.

% See page 50 and notes 205, 206, and 207. Eventually some of the Mu‘tazila
expressed this view in terms of their theory of majaz, claiming that when an apparently
general expression is intended as particular, this constitutes transgressive usage; this was
the view of al-Thalji (d. 266/879) (see al-Jassas, a/-Fusil, 1:131; al-Saymari, Masa’il
al-khilaf, 13b-14a) and of “Abd al-Jabbar (d. 415/1025) (see Abu al-Husayn al-Basri,
al-Mu‘tamad, 1:262).

% Muhammad Ibn Shabib (fl. early 3d/9th cent.; see further note 206), a
Mu‘tazili who is nevertheless regarded by some later writers as the epitome of Murji’i
thinking, is presented (and perhaps caricatured) by Abd al-Jabbar (a/-Mughni, 17:35)
as having formulated an especially radical claim of ambiguity: he reportedly claimed that
general statements have no apparent (zahir) meaning, and do not indicate God’s intent;
indeed they may not reveal anything at all (that is, they may not contain bayan).
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P See Gimaret, La doctrine d’al-Ash‘ari, 524 n. 18, and the seven different views
that al-Ash®ari attributes to the Murji’a in his Magalat, 1:225-228.

° The definitions of general and particular cited by al-Ashari in his Magalat
(2:134) show that by the mid-3d/9th century these categories were discussed abstractly,
and not only in the form of debates over verses of threat.

2 Whether the categories developed in these theological disputes actually
informed the early development of legal theory by the likes of al-Shafi‘i, or only appear
to be related to legal theory because later writers such as “Abd al-Jabbar and
theoretical views to theological heresies, cannot be determined here. In general I see no
reason to doubt that the interpretive categories developed in theology were self-
consciously employed by the likes of al-Shafi‘1; at the very least they must be regarded as
important background to his legal thought.

% al-Ash‘ari, Magalat, 1:228.
% See al-Ash®ari, Magalat, 2:85, 135-136, 174.

% There is broad skepticism among Euro-American scholars about how much of a
role the Qur’an and hadith actually played in the formulation of law during the first two
Islamic centuries. The most important statement of this skepticism is Schacht, Origins.

% al-Shafi‘T’s Risala indicates (515-516, 11492-1495) that the problem of drawing
a line between what is implicitly included in the meaning of a text and what must be
inferred from it by analogical reasoning had been explicitly debated by others before
al-Shafi‘l. Hallaq (“Non-Analogical Arguments,” 289-290) suggests that Iraqi (Hanaf1)
jurists were involved in this debate. On the other hand, when al-Dabbisi discusses
negative implication (7a ’sis al-nazar, 87-88), he conspicuously fails to mention the
founding figures of the Hanafi tradition, referring only to “our scholars.” This suggests
that he did not regard Abi Hanifa and his immediate disciples as having addressed this
question directly.

?7 See Gilliot, “Exegesis,” 107-108.

% Calder (Studies)has shown, however, how complicated is the attribution of
legal texts to 2d/8th-century authors.
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% These concerns, which were typical of early exegetical literature in general (see
Leemhuis, “Origins,” 26-29; Gilliot, “Exegesis,” 104-107) seem to have dominated legal
exegesis as well (see Versteegh, Arabic Grammar, 68, 75).

100 Gee Versteegh, Arabic Grammar, 70-71; Burton, Sources, 1-4.

% See for example al-Jassas, al-Fusil (e.g. 1:27-28), and al-Bazdawi, Usi/, in
al-Bukhari, Kashf al-asrar, 590-593.

122 Abii Yasuf and al-Shaybani are both said to have written on usa/ al-figh, but
there is no reason to think that this refers to works on the classical questions of legal
theory; usiil al-figh was sometimes used as a designation even for works on positive law.

13 Such opinions are cited in other literature besides that of legal hermeneutics;
al-Dabbisi (d. 430/1039), for example, in a work on differences between jurists entitled
Ta’sis al-nazar, discusses the legal views of the Hanafi founding fathers not as a theory
of revealed language, but as principles for the interpretation of human legal language. It
therefore seems likely that specific hypothetical legal problems revolving around
language were in fact discussed by Abu Hanifa and his disciples.

104 al-Bukhari, Kashf al-asrar, 1:590-592.

15 See al-Dabbusi, 7a’sis al-nazar, 103-104; al-Jassas, al-Fusil, 1:27.

106 See al-Dabbusi, Ta’is al-nazar, 86-87.

107 See al-Dabbisi, Ta’sis al-nazar, 18-19, 86-87.

1% The Hanafi “founding fathers” were perhaps not the only 2d/8th century
figures reportedly engaged in such analysis of human language; al-Dabbisi (7a ’sis
al-nazar) reports views on the same questions from al-Shafi‘1.

1% A nice example of the integration of the early analysis of human language with
the later hermeneutics of revealed language is provided by al-Jassas in a/-Fusul, 1:320,
where he illustrates a principle about the hermeneutics of revealed language by giving

both his interpretation of a Qur’anic passage, and a Hanafi analysis of a comparable
divorce formula.
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"9 0On the preference among interpreters of Aristotle for apophantic
(propositional and logical) discourse, over those non-apophantic discourses dealt with in
the Rhetoricand Poetics, see Black, Logic.

"1 See the section of chapter 3 entitled “The Moral Indicative.” Another aspect
of Greek thought that influenced preclassical and especially classical legal theory in
general (and not just legal hermeneutics) was the extensive use of hierarchical,
dichotomous classifications; this was introduced most dramatically by Aba al-Husayn
al-Basri (d. 436/1044) (see page 58). It has also been suggested that the five legal values
(into which legal hermeneutics seeks to convert revealed language) were derived from
Stoic philosophy (Schacht, Introduction, 20).

121t is possible that the grammarians were themselves influenced by Greek
thought on this point. See note 309, and Versteegh, Arabic Grammar, 25-26.

'3 This notion is evident in the writings of Ibn al-Sarraj (d. 316/928); see note
114. Fleisch has noted that the grammarians posited “derriere le texte véritable, un autre
texte, virtuellement existant et virtuellement agissant” (quoted in Allard, Le probleme
des attributs divins, 130).

14 Michael Carter considers that usii/ al-figh developed hand in hand with the
genre of grammatical usii/; he refers to “strikingly obvious” parallels between the two
disciplines (Carter, “Analogical and Syllogistic Reasoning,” 109). Usil al-figh
necessarily operated within the context of an understanding of Arabic grammar, but the
two projects had quite different orientations. Ibn al-Sarraj (d. 316/928), considered the
first to write on grammatical usi/ (Carter, “Analogical and Syllogistic Reasoning,” 109),
took in his a/-Usil 17 al-nahw the perspective of the speaker, not the interpreter. He
tended to take for granted a given meaning that a speaker has in mind, and set out to
define the acceptable ways of expressing that meaning. His focus throughout was on the
range of possible verbal forms, whereas usi/ al-figh started with a verbal expression and
asked what are its possible meanings.

Some important legal-theoretical concepts and terms appear in Ibn al-Sarraj’s
Usil, but he used them in ways that suggest he was working quite independently of the
developing discipline of usii/ al-figh. For example, he used zahir (apparent) to
distinguish explicit verbal reference from ellipsis and pronominal reference (idmar) (Ibn
al-Sarraj, al-Usdl 11 al-nahw, 2:238 and 2:247-254), whereas the legal theorists used it
primarily to distinguish an expression’s most obvious meaning from its other possible
meanings. The legal theorists used the elliptical Qur’anic phrase “ask the town”

(Q 12:82) as a standard example of transgressive usage (majaz), but Ibn al-Sarraj
explained it in terms of breadth of meaning (7¢tisa“), without any reference to majaz (Ibn
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al-Sarraj, al-Usdl 11 al-nahw, 2:255-256). He did use the term mayjaz elsewhere, in a way
that recalls Abt ‘Ubayda’s use of the term; for example on 2:330 he described as majaz
a verbal form that is not strictly proper, but nevertheless conveys the same meaning as
the grammatically correct form: “U) o i (53l & )}-fa]\” (literally “the one who hit the
one who hit me is I”) is majiz, the proper form is “G 43_pa (g3l Sl (“the one who
hit the one who hit him is I”). His definition of indefinite (nakira)nouns as “any noun
that encompasses two or more [things|” recalls the usi/ al-figh category of general
(‘amm) expressions, but the analogy between the indefinite/definite and
general/particular distinctions quickly breaks down, because in usii/ al-figh indefinite
singular nouns were considered particular (kAass), and definite plural nouns were
paradigmatically general (see Ibn al-Sarraj, a/-Usil fi al-nahw, 1:148-150). Perhaps the
closest parallel between Ibn al-Sarraj’s terminology and that of usi/ al-fighis his
distinction between the verbal form (7afz) that expresses a meaning, and the meaning
(ma‘na)itself. The latter has its own logical structure (Ibn al-Sarraj, a/-Usal fi
al-nahw, 2:238, appears to assume that word order exists on two levels, that of ma ‘na and
that of /afz; the two orders may differ), and corresponds to the speaker’s intent (he used
the terms gasd and niyya for intent; see for example Ibn al-Sarraj, a/-Usil {1 al-nahw,
2:171 and 2:238, respectively). Ibn al-Sarraj did not offer a theoretical account of these
terms, however, because he was concerned not with the relationship of form to meaning,
but with the grammatical rules that control verbal form.

Ibn al-Sarraj’s grammatical rules were for the most part independent of the
specific content of speech, but some of his rules depended on meaning, and from his
discussions of these we may infer his views on the relationship between ma ‘na and /afz.
See inter alia Ibn al-Sarraj, a/-Usil fi al-nahw, 1:52,2:170-171, 2:238, and 3:89ff.
Meaning and verbal form are of course related, but they are not strictly correlated. A
given meaning may be expressed by a number of verbal forms. For example, the ma ‘na
of an action may be represented by a verb, or by its masdar or ism £ ‘7], both of which
carry the meaning of the action and govern its object in the same way as the verb (1:52).
Requests, which are ordinarily expressed by the imperative (/afz al-amr), may also be
expressed by a statement if the meaning of request is clear to the hearer: “ Yl JPENR
celed ‘f'uudb ).}Aj\ Jaal Jaalll coclay A Jal djﬁi cﬂ f‘j \.J) J._\ﬂ\ Laal ‘:Jr, c«l.c.ﬂb L;g_'d\}
Ul Y oelay JUal a8 Qi 53’5 Y el (ol (4 5”7 (2:170). The hermeneutical importance
of the gap between meaning and verbal expression was later seized upon by al-Baqillani,
who provided a theoretical basis for it and systematically pursued its implications for
interpretation. Ibn al-Sarraj, however, was not interested in interpretation, but in
determining acceptable forms of expression.

These few points of contact between grammar and usi/ al-figh show that Ibn
al-Sarraj’s concepts and terminology were not developed in close interaction with legal
theory. The two disciplines were oriented toward different projects: the production of
verbal expression, and its interpretation. The apparent correspondences between a few
of their key terms and concepts are for the most part illusory. There are of course other
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terms that appear in both grammar and legal theory texts, such as 7stithna’(exception)
and amr (command), but these are not analytical categories that reflect a common
theoretical enterprise; they are merely the names of particular types of verbal
construction that grammarians and legal theorists discussed for very different reasons.
Ibn al-Sarraj’s discussion of exception, for example, was concerned mainly with its
proper inflection (7rab) (al-Usil fi al-nahw, 1:281-306), whereas the legal theorists
treated it as one of several verbal forms that can be used to express the central legal-
theoretical concept of particularization (takhsis).

“Striking parallels” between grammar and usii/ al-figh did appear, however, in
the work of Ibn Jinni (d. 392/1002). This apparently resulted not from any longstanding
overlap or interaction between the two disciplines, but from Ibn Jinn1’s self-consciously
original attempt to do grammar after the model of usi/ al-figh and kalam (see the
opening statement in his a/-Khasa’is).

115 Wegner, “Islamic and Talmudic Jurisprudence,” especially 47, 61-62; Calder,
Studies, 233-235; Lowry, “Legal-Theoretical Content,” 104-105.

16 Wegner, “Islamic and Talmudic Jurisprudence,” 68-70.

"7 This is amply illustrated in Brunschvig, “Herméneutique normative.” See also
Lowry, “Legal-Theoretical Content,” 256-260.

18 Calder (Studies, 233-235) finds the hypothesis of Jewish influence
unconvincing and unnecessary, as does Lowry (“Legal-Theoretical Content,” 256-260,
484-485).

19 Gregor Schwarb is now preparing an edition and translation of a Judeo-Arabic
exegetical and hermeneutical work (Kitab al-tawriya), by the 5th/11th century Karaite
scholar Yeshuah ben Yehudah, which is inspired by and quotes from Muslim works,
including Mu‘tazili usil al-figh works; this text may in fact provide an untapped mine of
information for the reconstruction of 4th/10th century Islamic legal theory.

120 See note 96 above.

12L1f Calder is correct in dating a/-Risila to the turn of the 4th/10th century
(Calder, Studies, 224-226, 229, 241-242), then it must be regarded as representative of an
ongoing movement toward grounding law in scripture, rather than as initiating that
movement. In appendix 2 I reject Calder’s suggestion that poor organization reflects
multiple layers in the composition and editing of a/-Risa/a; but in any event the exact
origin and date of the work are important only for pinpointing specific developments
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historically; they do not affect the overall presentation given here of the general
intellectual development instigated by, or reflected in, the Risala.

122 Appendix 2 contains an analytical outline of the Risala, in which I propose
that for reasons of both content and style the work should be regarded as a sequence of
three distinct but related “books.”

123 Scholarship on Islamic law (e.g. Schacht, Origins, 15, 135; Wansbrough,
Qur-anic Studies, 174; Hallaq, “Was al-Shafi‘l the Master Architect,” 592) has typically
focused on how a/-Risala grounds the law in the Qur’an and, especially, in the Prophetic
Sunna; but see below, especially notes 124 and 125.

124 See al-Shafi‘i, a/-Risala, 19-40 1943-125. The final pages of his introduction
(19-20 119143-52) present the Qur’an as the essence of God’s guidance. al-Shafi‘i states
(al-Risala, 20 148) that “there is no event that befalls the people of God’s din but that
there is an indicator in the Book of God as to the path of guidance therein” (Calder’s
translation, from “ZkAtilifand I[jm4°,”55; emphasis mine). Calder interprets “the Book
of God” here to mean all forms of revelation, and takes the following pages to be an
exposition of what al-Shafi‘i means by “the Book of God” (ibid.). But this cannot be, for
al-Shafi‘i clearly distinguishes in what follows between the Book of God (the Qur’an)
and the Prophet’s Sunna (e.g. a/-Risala, 22 157). (Lowry likewise rejects Calder’s
interpretation in his “Legal-Theoretical Content,” 274 n. 4.) Furthermore, al-Shafi‘i
explicitly states (a/-Risala, 21 155, 32-33 1997-102) that all the forms of bayan
(revelation or clarification) he is describing are forms of Qur°anicrevelation, evenwhen
a duty is revealed in the Sunna but not directly mentioned in the Qur’an. Sunna about
something not mentioned in the Qur’an is followed in fulfillment of God’s general
Qur’anic command to obey the Prophet (a/-Risala, 212 1571; see also 221 1607).
Qur’anic commands that are not sufficiently clarified by either the Qur’an or the Sunna
(e.g. the command to face the Sacred Mosque even when it is out of sight) are commands
to perform 7jtihad, and the signs God has created as a basis for that 77z7had (e.g. the
stars), together with the natural capacities (“zga/) by which human beings know and
reason from those signs, constitute clarification of those Qur’anic commands (a/-Risala,
22 959,37-38 1111-114). It therefore appears to me that al-Juwayni — a perceptive
historian — is correct when he interprets al-Shafi‘i’s five modes of bayan as an attempt to
link all bayan to the Qur’an (al-Juwayni, a/-Burhan, 1:40).

125 See al-Risala, 79 1257, 146 1419, and especially 222-223 1613. al-Shafi‘i
never, to my knowledge, presented the Qur’an as elaborating or particularizing the
Sunna. This is corroborated by Lowry, “Legal-Theoretical Content,” 230; idem, “The
Legal Hermeneutics of al-Shafi‘i and Ibn Qutayba,” 10. Euro-American scholarship
generally has tended to overlook this distinction, and present the Sunna as at least on a
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par with the Qur’an in the Risala. Even Lowry regards the relationship between Qur’an
and Sunna in the Risala as symmetrical at least in theory, though he recognizes a certain
asymmetry in practice, and acknowledges that al-Shafi‘i regarded the Qur’an as in some
sense superior to the Sunna (Lowry, “Legal-Theoretical Content,” 229-230, 273-276,
314).

126 See al-Risala, 183-184 19511-512, and note 127.

127¢ Abd al-Jabbar (a/-Mughni, 17:90) criticized al-Shafi‘ for denying that the
Qur’an could be abrogated by an epistemologically certain report. ‘Abd al-Jabbar
argued that the Sunna must have the same kind of evidentiary function as the Qur’an.
He noted that al-Shafi‘T’s view had been abandoned by his followers. Likewise
al-Juwayni (a/-Burhan, 1:42) said it was meaningless to distinguish between the Qur’an
and reliable Sunna, because everything that the Prophet said is from God.

'28 The problem of contradictory reports was already felt very keenly in
al-Shafi‘T’s time. al-°Anbari (d. 168/784) had taken the position that when reports
contradict one another, one is right whichever one follows. al-Nazzam (221/836), on the
other hand, had cited the contradictions between reports as a reason for rejecting them
as a source of law. van Ess, “Ein unbekanntes Fragment des Nazzam,” 185 and passim.

12 al-Shafi‘i’s examples focus on reconciling conflicting passages in revelation to
produce a coherent law; the fact that existing law is not simply the product of his
interpretations, but rather a given that controls his interpretations at least as much as the
texts do, remains mostly unstated. He does appeal to existing practice as evidence of the
meaning of a revealed text in at least one instance (a/-Risala, 326 1893), but this is
exceptional; his goal of reconciling something like existinglaw with his canon of
revelation must be inferred from the overall shape of his project. Lowry (“Legal-
Theoretical Content,” 144) makes a similar point, and cites another instance in which
al-Shafi‘1 appeals to existing law in support of his interpretation (a/-Risala, 135 1386).

130 These apt expressions are borrowed, respectively, from Calder (Studies, vi),
and Burton (Sources, 16-17).

I This has been overlooked in Western scholarship, which has focused on
al-Shafi‘T’s canonization of Prophetic reports, and his purported four-source theory of
law. Lowry has noted the hermeneutical emphasis of a/-Risala (e.g. “Four Sources,” 49),
but has downplayed its continuity with classical legal theory (on which see note 187).
Weiss noted the hermeneutical significance of a/-Risala in his dissertation, but
interpreted al-Shafi‘i as seeking to constrict rather than open up the possibilities for
interpretation: “The principle that the Koran can be clearly understood through a
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mastery of the Arabic language is one of the important contributions of al-Shafi‘i. He is
often credited with having emphasized the importance of tradition as a source of law, in
keeping with the spirit of the traditionist movement. What he is less commonly noted for
is his having created a rudimentary system of hermeneutics, based on considerations of
language, whereby the Koran itself could be correctly interpreted and the excesses of
traditionism checked.” Weiss, “Language in Orthodox Muslim Thought,” 46.

2 See e.g. al-Risala, 213-214 11576-579, 216 1588; and Lowry, “Legal-
Theoretical Content,” 169, 176-177, 195-202, and the passages cited there.

133 See Lowry, “Legal-Theoretical Content,” 122-130, 144-145, and the passages
cited there. Burton (Sources, 2-4, 27, and passim) has examined the development of the
concept of abrogation as a device for reconciling contradictions in revelation, and thus
for grounding the law in revelation. He notes (ibid., 2-3, 184) that linguistic categories
such as general and particular expressions, summary and elaborated speech, and
qualified and unqualified expressions, played a similar role; but he does not explore
them. al-Jassas (al-Fusiil, 1:247) likewise listed abrogation alongside linguistic devices
as a mode of clarification.

4 al-Risala, 222-223 1613, expresses succinctly the importance of linguistic
ambiguity for reconciling the Qur’an with the Sunna. Various ambiguities are also listed
(213 111574-575 and 214 1580) among al-Shafi‘T’s devices for reconciling conflicts within
the Sunna. The strategy of exploiting ambiguity is most evident, however, in al-Shafi‘T’s
analyses of example problems.

5 Lowry (“Legal-Theoretical Content,” 19-42; “Four Sources,” 45-49) has
helpfully focused attention on bayan as the principal idea of the Risala.

It is perhaps the irony of making ambiguity the so/ution to a hermeneutical
problem that has led Euro-American scholars to overlook its significance both in the
Risala and in classical usi/ al-figh. Ambiguity is ordinarily regarded as a problem for
hermeneutics. For example, Weiss (Search, 448) comments: “Ambiguity is the supreme
problem for the one searching for the divine law within the meaning that the
authoritative texts carry by virtue of their primordial assignment (wad). To dispel
ambiguity is to set foot upon the path of lucidity. When ambiguity is present, God’s law
eludes the mujtahid, who is unable to make a presumption regarding intended meaning.
When ambiguity is dispelled, God’s law has begun to become manifest to him.” Lowry
(“Legal-Theoretical Content,” 333-335) likewise presents the ambiguity of Arabic as an
obstacle to knowing the law, though it does have the virtue of justifying a class of experts
(ibid., 281). This perspective perhaps results from regarding wusii/ al-figh as an
interpretive method (which would naturally be designed to move beyond ambiguity to
determine meaning) rather than as an attempt to reconcile law with revelation (which is
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facilitated by the ambiguity of revelation). Such an approach to usi/ al-figh is natural,
since classical theorists do present the discipline as an interpretive science; but this
dissertation will show that at least for al-Shafi‘T and the preclassical theorists of
theological orientation, usii/ al-figh was more an epistemological attempt to establish
the possibility of basing law on revelation, than an attempt to define a method for
deriving meaning from texts.

136 al-Shafi‘i begins by noting (a/-Risala, 21 1953-54) that bayan (making clear,
revelation) can take different forms, some of which seem less clear than others to those
who do not truly know Arabic, but that to one who truly knows Arabic they all equally
constitute bayan. He then states (a/-Risala, 21-22 1955-59) that God’s revelation
(bayan) of his law in the Qur’an takes four such forms: 1) God reveals a requirement
through an unambiguous text (nass) of the Qur’an; 2) God imposes a requirement
through the Qur’an, while the Prophet explains how to fulfill it; 3) the Prophet sets a
precedent concerning something that God imposes not through a specific Qur’anic text,
but only through the Qur’anic injunction to obey the Prophet generally; and 4) God
imposes through the Qur’an the requirement that his creatures themselves determine a
requirement by diligent inquiry. This is a complete enumeration of all the ways in which
al-Shafi‘l believes that God reveals his law; together with 1153-54 it constitutes a claim
that all God’s requirements are revealed by the Qur’an with equal clarity, even though
the Qur’an does not state all of them specifically.

7 al-Risala, 52, 11173-176; general expressions and transgressive usage are then
illustrated pp. 53-64 11179-213. As we will see, these ambiguities are not always
described using the classical terminology.

8 See al-Risala, 21 1953-54, 40 1127, 41-53 19131-178 (especially 50 1169 and
51-53 9111173-177), and 61 1206. Lowry (“Legal-Theoretical Content,” 279-281) regards
al-Shafi‘T’s long argument that the Qur’an is entirely in Arabic (41-49 11131-168) as
largely irrelevant to the main purpose of the Risa/a. But al-Shafi‘1 explains (a/-Risala,
50 1169) that the whole point of insisting that the Qur’an is in Arabic is to establish its
ambiguity, which is the key to interpreting its often summarized contents.

1% See note 136. The fact that some parts of the Qur’an appear clearer than
others is due to ignorance of the language; for the Arabs they are all equally clear,

because only the minimum degree of clarity needed for comprehension is necessary
(al-Risala, 61 1206).

140 The term bayan, in al-Shafi‘i’s usage, refers most basically to God’s making
the law known; in this sense it may be translated as ‘revelation.” Thus Lowry (“Legal-
Theoretical Content,” 20) translates bayan as the “statement of a particular rule of law.”
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In accordance with this sense of the word, al-Shafi‘T’s list of four types of bayan
(al-Risala, 21-22 1955-59) is a list of forms of ‘revelation.” But the term also frequently
refers to God’s provision of additional information that clarifies previous speech.
al-Shafi‘T’s list of five types of bayan (al-Risala, 26-40 1173-126) is to be taken in this
sense, as a list of ways in which God’s speech is clarified.

" al-Tassas (e.g. al-Fusil fi al-usiil, 1:247-249) used bayan in both senses. See
further Weiss, Search, 457-459.

2 In fact al-Shafi‘i’s discussion of bayan was something of a puzzle to
subsequent generations. al-Jassas (a/-Fusil, 1:240-246) vehemently criticized
al-Shafi‘T’s famous statement about bayan (al-Risala, 21 1153-54), insisting on reading it
as a definition (which it is not), and pointing out that no one had adopted al-Shafi‘T’s
classification of bayan. Marie Bernand (in her unfinished article “Bayan”)only
perpetuated the tradition of misunderstanding. The preclassical legal theorists studied in
the next two chapters organized their hermeneutics around general expressions and
commands rather than around bayan; al-Baqillani in his a/-Taqgrib wa-I-irshad
discussed bayan as a subtopic in his volume on the general and the particular.

143 al-Shafi‘i’s choice of the term jumla is something of a puzzle; see e.g. Lowry,
“Legal-Theoretical Content,” 147-148. I would suggest that the basic meaning behind his
use of the term is the idea of composition. See for example a/-Risala, 91 1298, 146 1418,
294-295 11817.

144 See al-Risala, 146 1418; 176-186 11486-516. Lowry has pointed out (“Legal-
Theoretical Content,” 147) that al-Shafi‘1 frequently pairs the term jum/a with mufassar
in his ZkAtilaf al-hadith.

195 See note 124 and a/-Risala, 176-186 11486-516, and 34-38 1104-114.
146 al-Shafi‘i sometimes used “Zmum as a separate category from jumla (e.g.
al-Risala, 222 1613), and sometimes as interchangeable with it (e.g. a/-Risala, 214 1580,
295 1818). ‘Amm is best regarded as a subtype of the broader category of jum/a (see e.g.
al-Risala, 91 11298, 226 1624); jumlia is sometimes used for the broad category, and
sometimes more narrowly for ambiguities other than generality, especially summarily
prescribed duties that require elaboration as to the manner of their performance. Cf.
Lowry, “Legal-Theoretical Content,” 121-122, 162-163.

47 This is al-Shafi‘i’s general term for ambiguity itself, not a specific type of
ambiguity. See e.g. a/-Risala, 222 1613, and Lowry, “Legal-Theoretical Content,” 99-
101.
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148 al-Shafi‘i did not formally appeal to existing law as evidence for interpreting

revelation, since this would vitiate his claim that all law could be derived from revelation
itself; but the law was obviously the controlling factor in his interpretation, and
occasionally this became almost explicit, as when he cited the community’s practice along
with other evidence to particularize a prohibition (a/-Risala, 326 1893).

¥ See e.g. al-Risala, 52 1173, 66 1221, 72-73 1235, 341 1923, 580 11727. In Book
3 (478-479 1111328-1332) al-Shafi‘1 introduced another sense of zahAir: the formal
validity, as opposed to metaphysical correctness, of a ruling. See Lowry, “Legal-
Theoretical Content,” 102, 329-330.

150See e.g. al-Risala, 91-92 19298-300; cf. Lowry, “Legal-Theoretical Content,”
146-150. al-Shafi‘i sometimes also used nassin a broader sense to mean any revealed
textual evidence, whether definite or summarized (e.g. al-Risala, 92 11301-302).
Bernand ( “Bayan, ”154) recognized only this broader sense of nassin the Risala.

51 Of course this hermeneutical device was validated by the claim that the Arabic
language is ambiguous, but classifications of ambiguity were aimed not at linguistic
analysis but at the hermeneutical project. Lowry (“Legal-Theoretical Content,” 117-120,
281) has noted that the Risa/a sometimes treats ambiguities as features of language and
sometimes as hermeneutic devices; I would only add that al-Shafi‘T’s discussion of the
linguistic basis of ambiguity is a crucial legitimation of his hermeneutic exploitation of
ambiguity.

152 See for example Kamali (Principles, 91-97) on zahir, nass, and mufassarin
classical legal theory. Bayanwas not incorporated into the classical classifications of
clarity and ambiguity, but was discussed by, for example, al-Jassas (a/-Fusil, 1:238-249).

153 See e.g. Muqatil < al-Hudhayl, Tafsir, 1:5.2-8; Muqatil <> Abia Nasr,
al-Ashbah wa-I-naza’ir; Abt ‘Ubayda, Majaz, 8; al-Ash®ari, Magalat, 1:293-294;
al-Jassas, al-Fusiil, 1:45.3-5; al-Dabbusi, 7a’sis al-nazar, 103-104 (re: majaz; but cf.
Heinrichs, “Genesis,” 115-116); Versteegh, Arabic Grammar, 106, 157-158.

1541t was used for example by Aba “Ubayda (Majiaz, 1:8); by al-Iskafi
(d. 240/854) (al-Ash‘ari, Magalat, 1:294); by al-Ash‘ari (a/-Luma°, 80-82; Ibn Furak,
Mugarrad maqgalat al-As‘ari, 19.19-20.3); by al-Baqillani (e.g. a/- Taqrib wa-I-irshad,
1:427); and doubtless by many others.

55 al-Risala, 52 1176.
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136 For the classical concept, see Kamali, Principles, 119-121.

7 Versteegh (Arabic Grammar, 102) notes that the term jumla was not
important as a technical term in fafsir or grammar before the 3d/9th century. al-Shafi‘i
(al-Risala, 515-516 11492) cites other jurists as using the term in a non-technical sense.
‘Abd al-Jabbar (Fadl al-i‘tizal, 253) cites the 2d/8th century Mu‘tazili Aba Hafs “Umar
al-Shimmazi as using the term in a sense similar to al-Shafi‘T’s.

18 The term jumla was reportedly used by al-Ash‘ari (d. 324/935) in a sense
similar to al-Shafi‘T’s (Ibn Farak, Mugarrad maqalat al-As‘ari, 19.19-20.3). At one
point al-Jassas (al-Fusil 1:247) used jumla paired with zafsir, but this was unusual in
4th/10th-century and later legal theory. On the classical use of the pair mujmal /
muftassar see Kamali, Principles, 101-102.

159 The classical systems have the appearance of putting controls on
interpretation, because once a text is assigned a level of clarity or ambiguity, it can only
be modified by a text of at least equal clarity. But the levels are themselves defined at
least partly in terms of how expressions can be modified. For example, in the Hanafi
system an expression is classed as mufassar or nass depending on whether it is
susceptible to ta ‘wil or takhsis; this means that one must decide whether the expression
is modified by another text, before one can establish how susceptible the text is to being
modified by other texts. The goal of the system seems to be not to predetermine or
control intertextual modification, but rather to justify it. The classical analysis of
ambiguity is modeled on al-Shafi‘T’s much more rudimentary analysis in this important
respect.

10 See al-Risala, 51.5-52.1 1173. On the Mu‘tazili position see page 23.

181 On the origins of the theory of wad’, see notes 68, 211, and 212. Wesiss,
however, has argued (“Language in Orthodox Muslim Thought,” 45-47) that although
al-Shafi‘i did not use the term wad‘technically in the Risala, the notion of wad‘is
implicit in it.

12 See e.g. al-Risala, 52 11173-176, 66 19221-222, 79 1257, 320 1875, 370-371
11001, 380-381 1111039-1040; and Lowry, “Legal-Theoretical Content,” 334-335. On the
notion of the “mirror character of language” among his contemporaries, see note 68.

16 See al-Risala, 52 191173-176, and especially 62-64 1208-213. Compare his
examples (particularly Q 12:82) with Abu “Ubayda, Majaz, 1:8; al-Jassas, a/-Fusil,
1:199; al-Bagqillani, a/- Taqrib wa-I-irshad, 1:352.
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14 See e.g. al-Jassas, al-Fusil, 1:131-134.

165 See al-Dabbisi, 7a ’sis al-nazar, 13-15; al-Bazdaw1i, Usil/, in al-Bukhari,
Kashf al-asrar, 1:587-592.

166 See page 23.
197 al-Shafi‘l most frequently sought to restrict the range of people to whom a
passage applies (see e.g. al-Risala, 41 1129, 65 1216, 167-172 19466-477, 199-200 19542-
545). Lowry (“The Legal Hermeneutics of al-Shafi‘t and Ibn Qutayba,” 9-10) regards
this as the only form of particularization in the Risa/a, and indeed most of his examples
could be understood that way; but there are cases in which he restricts a range of actions
instead (a/-Risala, 65 19217-218, 173-175 19481-485 and 232 11644-646). Lowry
(“Legal-Theoretical Content,” 109-110) finds the first of these problematic because he
considers that particularization restricts only classes of people, rather than ranges of act-
person-time-circumstance combinations to which texts assign legal values.

Some of al-Shafi‘T’s opening illustrations of general expressions (a/-Risala, 53-54
19179-180) concern things rather than people; and all of them (a/-Risala, 53-62 19179-
207) concern specific general words in the texts rather than the overall legal situations to
which the texts apply.

168 See note 257.

1 Thus al-Baqillani insisted (a/- Tagrib wa-I-irshad, 2:124) that only speech can
be characterized by generality.

170 a1-J uwayni, a/-Burhan, 1:112.13-15 (1229); Zysow, “Economy,” 119-120; and
Zysow, “Mu‘tazilism and Maturidism,” 254-255.

L al-Risala, 72-73 1235, 196 1534, 207 11557-558, 322 11881-882, 341 1923.

172 We will see in chapter 4 that al-Baqillani was a rare dissenter from this
opinion; he suspended judgment on the generality or particularity of apparently general
expressions. Classical legal theorists mention a party that interpreted general
expressions as particular by default, or as referring by default only to the minimum
number denoted by a plural noun (usually considered to be three); but although this
position may have had serious adherents during the time of the theological debates over
general expressions, by the time of the classical legal theorists this group appears to be
something of a straw man.



184

'3 See e.g. al-Risala, 54-62 11181-207, 322 11881-882; al-Baqillani, a/-Tagrib
wa-I-irshad, 3:256; Abu al-Husayn al-Basri, a/-Mu‘tamad, 2:275. The principle that
texts can particularize each other regardless of the order in which they were revealed

seems implicit in the Risa/a, and came to be associated with the Shafi‘iyya (al-Saymari,
Masa’il al-khilaf, 20a, 102a; Abu al-Husayn al-Basri, a/-Mu ‘tamad, 1:256-262).

% al-Risala, 211.4-6 1569, 217 1591, 343-355 19926-960.
5 al-Risala, 214 1580; see also 343-355 19926-960.

170 al-Risala, 343-355 11926-960. Lowry discusses this section of the Risa/a in his
“Legal-Theoretical Content,” 185-189, and notes the “odd link” between the scope of
prohibitions and their legal force; but he overlooks the fact that the prohibitions
al-Shafi‘i wants to show constitute strict forbiddance are not the most general
prohibitions, but rather those prohibitions that are exceptions to more general
permissions that are themselves exceptions to the most general prohibitions.

"TE.g. al-Risala, 302-305 11839-844.
8 al-Risala, 217 1591.

179 Some (al-Muzani, ‘Abd al-Qahir al-Baghdadi, al-Juwayni, and al-Ghazali
in his Mankhiil) claimed that by default he interpreted commands as obligations; others
said that he interpreted them as recommendations; and yet others (Ibn Surayj,
al-Bagqillani, and al-Ghazali in his Mustasfa) held that he suspended judgment on their
legal force. See al-Muzani, Kitab al-amr wa-I-nahy, 153.6-8; “Abd al-Qahir
al-Baghdadi, Usil/ al-din, 215.13-14; al-Juwayni, a/-Burhan, 1:68.9-10; al-Baqillani,
al-Taqrib wa-I-irshad, 2:26-27, 46-49; *Abd al-Jabbar, a/-Mughni, 17:106; Zysow,
“Economy,” 107, 119-121. This confusion suggests that the question of Aukm al-amrhad
not been formally posed in its classical terms in al-Shafi‘T’s time; this is also evident from
al-Muzani’s Kitab al-amr wa-I-nahy, where al-Shafi‘T’s reported view combines issues
that would later be distinguished (scope and legal force), and does not use the standard
classical terms for legal values. His report responds not to the technical question “what is
the legal value entailed by a command,” but to a vaguer set of questions: Is this
command or prohibition absolute? Are there exceptions to it? Must it necessarily be
followed?

180 See al-Muzani, Kitab al-amr wa-I-nahy, which is discussed further in note
193. al-Muzani explicitly posed the question of the legal force of imperatives, and
broadened it to include commands alongside prohibitions. He conjoined this question
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with that of the scope of imperatives; by the time of al-Ash“ari this was dealt with as a
separate issue (see notes 93 and 94). On the development of the question of Aukm
al-amr, see the sources cited in note 179.

181 Such questions occupy the entire second volume of the printed edition of
al-Baqillani’s a/- Taqrib wa-I-irshad. For an overview of a few such questions, see
Kamali, Principles, 141-143. For a few views attributed to al-Shafi‘T on such issues see
al-Baqillani, a/- Taqgrib wa-I-irshad, 2:94; al-Saymari, Masa’il al-khilat, 26b; Zysow,
“Economy,” 123.

182 al-Risala, 52 1175.

' al-Risala, 513-516 11483-1495. See also Lowry, “Legal-Theoretical Content,”
215-217, 223-227. On positive implication generally see Hallaqg, “Non-Analogical
Arguments,” 289-296.

18% This was claimed by al-Bagqillani, a/- Taqgrib wa-I-irshad, 3:256, 332;
al-Dabbusi, 7a’sis al-nazar, 87-88; al-Saymari, Masa il al-khilat, 114a; and
al-Juwayni, a/-Burhan, 1:165-166. Some, however, were skeptical of this claim; see
Zysow, “Economy,” 170, and al-Jassas, a/-Fusil, 1:165.

18 al-Juwayni (a/-Burhan, 1:165-166) said that al-Shafi‘i had explained both
positive and negative implication very well in his Risa/a. 1 have found no reference to
negative implication in the Risa/a; al-Juwayni appears to have merely claimed the
master’s authority for his own lucid explanation and terminology (mathiim al-muwataqga
and mafhim al-mukhalafa), which became standard in Shafi‘i circles.

186 See note 96.

187 See Lowry, “Legal-Theoretical Content,” 12, 485, 488; idem, “The Legal
Hermeneutics of al-Shafi‘t and Ibn Qutayba,” 40-41. Hallaq has argued, with good
reason, that a/-Risala is not really a work of usi/ al-figh, but he overlooks a central
element of the work when he states that “questions of legal language ... are virtually
absent” from it. Hallaqg, “Was al-Shafi‘i the Master Architect,” 591-592.

188 Hallaq, “Was al-Shafi‘i the Master Architect,” 590-591, 595.

18 Calder, Studies, 146 and passim.

%0 These arguments are discussed in appendix 2 beginning on page 138.
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I Melchert (“Qur’anic Abrogation,” 96 and note 58) notes that Ibn Abi Hatim
(d. 327/938), in his Kitab al-jarh wa-I-ta‘dil, accurately quoted a passage (11001) from
al-Risala. Melchert implies that he would most likely have come to know the passage
when he visited Egypt in 262/875-76, toward the end of al-Rabi®’s life.

192 Norman Calder (Studies, 223-232) has pointed out that neither the 7a wil
mukhtalif al-hadith of Ibn Qutayba (d. 276/889), nor the Bayan mushkil al-athar of
al-Tahawi (d. 321/933), seems to take account of the systematic hermeneutics of the
Risala, although both are engaged in the project of reconciling perceived conflicts within
the corpus of Prophetic revelation. My own partial reading of al-Tahawi bears this out;
see for example al-Tahawi, Mushkil al-athar, 1:20, 84-85, 92; and see further note 223.
This is particularly striking in light of the fact that al-Tahawi (Mushkil al-athar, 1:084.7)
quotes hadith directly from the principal transmitter of the Risala, al-Rabi’ ibn
Sulayman al-Muradi. With regard to Ibn Qutayba, however, Joseph Lowry has now
shown (“The Legal Hermeneutics of al-Shafi‘t and Ibn Qutayba”) that Calder’s
argument was overstated, and that differences between the 7a‘wil mukhtalif al-hadith
and the Risala can be understood to stem from the different purposes of the two works.

193 See al-Muzani, Kitab al-amr wa-I-nahy, on which Joseph Lowry has a
forthcoming article in Law and Education in Medieval Islam, ed. Devin Stewart
(Warminster: Gibb Memorial Trust, 2004). This text, edited, translated, and copiously
annotated by Robert Brunschvig, is part of a larger compilation of answers to questions
that were reportedly posed to al-Muzani (see Brunschvig’s introduction, p. 146). In
terms of both form and content it may be divided into three parts:

1) 153.6-156.4: On commands and prohibitions: An opening question (“su 7/a
al-Muzani”) followed by a theoretical statement and then by examples of commands and
prohibitions (from the Qur’an and Sunna) that are to be interpreted as general, as
particularized, or as indicating merely permission. The section ends with an admonition
to seek to understand this for oneself rather than taking it on authority.

2) 156.5-157.3: On prohibitions in the Sunna: A new question (“su 7/a
al-Muzani”)on Sunna that entails forbiddance, of which some examples are summarily
listed, immediately followed by an abbreviated “su’/a”formula introducing the more
interesting question of prohibitions in the Sunna that are to be understood as optional.
This is followed by examples of prohibitions that entail forbiddance of doing certain
things with one’s own property, even though owning the property is allowed. The section
ends with the same admonition to seek to understand this for oneself rather than taking it
on authority.

3) 157.4-:163: On problematic and conflicting reports. A new su 7/a formula
introduces a string of illustrations of different ways of interpreting and reconciling
reports. This section deals with commands and prohibitions only incidentally;
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presumably it followed the other two sections in the larger compendium of masa 7/ from
which the Kitab al-amr wa-I-nahywas drawn, and the copyist thought it sufficiently
relevant to be included.

194 See Hallaq, “Was al-Shafi‘i the Master Architect,” 595. al-Sayrafi
(d. 330/941), a student of Ibn Surayj, reportedly wrote a work on usi/ al-figh, a
commentary on al-Shafi‘’’s Risala, and a refutation of “Ubayd Allah ibn Talib’s
refutation of the Risala (see ibid., and Stewart, “Muhammad b. Da’ad,” 130). By the
time of al-Jassas (d. 370/980) the Shafi‘iyya had long been defending the Risala as their
flagship statement on usi/ al-figh (as is clear from al-Jassas, al-Fusiil, 241, 243).

1% See Reinhart, Before Revelation, 15-16; Hallaq, “Was al-Shafi‘i the Master
Architect,” 595-596.

1% See Ibn Fiarak, Mugarrad magalat al-As‘ari, 19.19-20.3. Ibn Farak also
reported (ibid., 193.8-9) that al-Ash‘ari agreed, on most points of legal theory, with
al-Shafi‘l’s Kitab al-risala fi ahkam al-qur-‘an, apparently meaning the Risala (as is
evident from the context; see also Gimaret, La doctrine d’al-Ash‘ari, 517).

7 Such criticism is attributed to Ibn Da’td al-Zahiri (d. 297/910) by al-Juwayni
in al-Burhan, 1:40; see also Zysow, “Economy,” 178 n. 26.

198 Zysow (“Economy,” 155-156) relates that Da’d al-Zahiri (d. 270/883) denied
that the Sunna could be in need of clarification, since its purpose is to clarify the Qur’an.

199 Zysow, “Economy,” 154, 191 n. 196.
200 Zysow, “Economy,” 161, 169, and 174.

201 This principle, eventually formalized as the doctrine of the possibility of
delayed clarification (ta’khir al-bayan), was rejected by both Da’ad al-Zahiri (Zysow,
“Economy,” 156) and his son Ibn Da*ad (al-Baqillani, a/-Taqrib wa-I-irshad, 3:387).

202 See notes 206 and 222.

203 There were, of course, many variations in Mu‘tazili thought; this summary
presents basic theological positions that were generally agreed upon by the end of the
4th/10th century. For an overview of the history and thought of the Mu‘tazila, see
Gimaret, “Mu‘tazila;” and Watt, Formative Period, 209-250 and 297-303, or more
summarily Watt, Islamic Philosophy and Theology, 46-55 and 106-109.
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20 The Mu‘tazila are regarded as divided into two principal traditions. The
pupils of Abt al-Hudhayl (d. 227/841?) are associated with Basra, though they also
became influential in Baghdad, especially in the 4th/10th century; their views have
become relatively well known to us through the works of “Abd al-Jabbar. The Baghdad
school, traced to Bishr Ibn al-Mu‘tamir (d. 210/825), is less fully known to us today, and
will be mentioned only tangentially in what follows. A number of them reportedly wrote
on legal theory, but we have no indication that they developed a theory of meaning
comparable to that of the Basra school, which they rejected (Abtu al-Husayn al-Basri,
al-Mu‘tamad, 1:43; their most frequently cited representative on this point is al-Ka“bi
(d. 319/931); see al-Bagqillani, a/-Taqrib wa-I-irshad, 2:11; al-Ghazali, al-Mustasta,
1:412; Frank, Beings and Their Attributes, 140 n. 23).

205 This is the import of the language related from Wasil by ‘Abd al-Jabbar, Fad/
al-i‘tizal, 234. Such a strong view may have been common among the early Mu‘tazila,
for a similarly unnuanced claim is attributed by al-Ash‘ari (d. 324/935) to all those
Mu‘tazila who upheld the Mu‘tazili position on the threat (al-Ash‘ari, Magalat,
1:336.7-10; lines 11-15 contradict this position, however, by introducing the possibility of
particularization under limited circumstances, perhaps reflecting the more moderate
stance that the Basra school had formulated by the time of al-Ashari). Note that Wasil
limited his claim to general statements, thus targeting the theological problem of the
grave sinner. There is no indication that he regarded the problem as relevant to legal
interpretation, as no mention is made of commands.

206 A significant minority of the early figures who were later counted among the
Mu‘tazila actually held Murji’i views, which suggests that the problem of the grave
sinner, though it is said to have been the original distinctive basis of the Mu‘tazili
movement, did not long remain at its heart. “Abd al-Jabbar’s list of Murji’t Mu‘tazila
includes the following (Fad/ al-i‘tizal, pages 253, 270, 271, 284-285, 285, respectively):
Abiu Hafs “Umar al-Shimmazi (fl. 2d/8th cent.), Abu Kalada (fl. late 2d/8th cent.),
Misa ibn Sayyar al-Aswari (fl. late 2d/8th cent.), and for a time Abu Sa‘id al-Basanani
(fl. early 3d/9th cent.). To these we may add Abu al-Husayn al-Salihi (fl. early 3d/9th
cent.) (Ibn Farak, Mugarrad magalat al-As‘ari, 71a.11{f., cited in Gimaret, “Document
majeur,” 211), and al-*Attabi (fl. 3d/9th cent.) (Abu al-Qasim al-Balkhi, Dhikr
al-mu‘tazila, 74). Others will be mentioned below. Murji’i views appear to have died
out among the Mu‘tazila around the mid-3d/9th century, although the Zaydi Shi‘i
al-Jushami (d. 494/1101) accused some of the later Imam1 Shi‘1 Mu‘tazila of leaning
toward 7774’ (specifically al-Sayyid Aba Muhammad al-°Alawi (d. 375/985), and
al-Sharif al-Murtada (d. 436/1044); see al-Jushami, Sharh al-‘uyin, 378 and 383,
respectively).
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One cannot assume that all these figures rejected the principle of generality. The
Murji’a are known to have taken a variety of positions on the interpretation of general
expressions (see especially al-Ash®ari, Magalat, 1:225-228; also Aba al-Husayn
al-Basri, a/-Mu‘tamad, 1:194). One Murji’i who upheld the principle of generality was
‘Isa ibn Aban (d. 221/836), a Hanafl jurist who has been called a Mu‘tazili (Ibn
al-Murtada, Tabagat, 129; Zysow, “Mu‘tazilism and Maturidism,” 236; but see note
222). He suspended judgment on the punishment of grave sinners, but not because he
questioned the principle of generality (al-Jassas a/-Fusil, 1:42); on the contrary, in the
field of legal theory he staunchly opposed the thesis of his contemporary al-Shafi‘i that
particular revelation (even individually transmitted reports) should be assumed to
particularize general revelation (see al-Saymari, Masa %7l al-khilaf, 20a; al-Jassas
al-Fusil, 1:19, 74-75, 214, 218-219, 225-226, 232; Abt al-Husayn al-Basri,
al-Mu‘tamad, 1:261-262, 268).

The example of Ibn Aban notwithstanding, rejection of the principle of generality
is often associated with the Murji’a. al-Jassas contended (a/-Fusiil, 1:45.19-46.2) that no
one ever questioned the principle of generality until some Murji’a, struggling to defend
their views, resorted to this as a way to avoid the implications of verses of threat. Several
specific Murji’1 Mu‘tazili figures are reported to have suspended judgment on general
expressions, arguing that their interpretation cannot be based on their verbal form alone,
but must depend on some additional evidence. (Since this undermined the probative
value of general verses of threat, it was one way to validate suspension of judgment on
the fate of grave sinners.) Such a view is attributed to Aba Shimr (fl. late 2d/8th cent.)
and to his disciple Kulthiim ibn Habib, though we may question whether they
formulated it in precisely these terms (‘Abd al-Qahir al-Baghdadi, 7Tafsir asma’ Allah
al-husna, 185a.14-18, cited in Gimaret, La doctrine d’al-Ash ‘ari, 524 note 18; on Abi
Shimr see also Abu al-Qasim al-Balkhi, Dhikr al-mu‘tazila, 74; ° Abd al-Jabbar, Fadl
al-i‘tizal, 268). Some similar principle was reportedly broadened to include not only
statements, promises, and threats, but also commands and prohibitions, by Muways Ibn
‘Imran (fl. late 2d/8th — early 3d/9th cent.) (‘Abd al-Jabbar, a/-Mughni, 17:36; see also
Abu al-Qasim al-Balkhi, Dhikr al-mu‘tazila, 74; °Abd al-Jabbar, Fadl al-i‘tizal, 279),
and by Salih Qubba (d. 246/860) (‘Abd al-Jabbar, a/-Mughni, 17:36; see also ‘Abd
al-Jabbar, Fadl al-i‘tizal, 281). This implied extending the principle of suspension of
judgment from theology to law.

The most frequently cited exponent of the suspension of judgment on general
expressions is Muhammad Ibn Shabib (fl. early 3d/9th cent.), who is counted a Mu‘tazili
in all respects except as regards grave sinners (Abt al-Qasim al-Balkhi, Dhikr
al-mu‘tazila, 74; al-Ash‘ari, Maqgalat, 1:218; °Abd al-Jabbar, Fadl al-i‘tizal, 279). He
upheld something like the Basra Mu‘tazili clarity requirement (which will be discussed
below), insisting that the apparent meaning of God’s speech must reflect his intent; but
he argued that general expressions in fact have no apparent meaning (zahir), because
there are no linguistic expressions established specifically for generality. Therefore
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general expressions do not necessarily indicate God’s intent; God can intend them as
particular without giving evidence to that effect, or he can delay giving that evidence.
(See “Abd al-Jabbar, a/-Mughni, 17:35 and 54-56; also al-Ash‘ari, Magalat, 1:227, and
‘Abd al-Qahir al-Baghdadi, Tafsir asma’ Allah al-husna, 185a.14-18, cited in Gimaret,
La doctrine d’al-Ash‘ari, 524 note 18.)

Of course the principle of generality was questioned not only by dissidents within
the Mu‘tazili camp, but also, and primarily, by non-Mu‘tazila with Murji’i views (see
al-Ash‘ari, Magalat, 1:225-228). These included a diffuse movement of speculative
theologians that grew up in opposition to the Mu‘tazila. Zuhayr al-Athari and Abu
Mu‘adh al-Tu’manti are listed by al-Ash®ari alongside the proto-Ash‘ari Ibn Kullab
(d. 241/8557) as theologians sympathetic to some traditionalist doctrines (Magalat,
1:350-351); both are reported to have suspended judgment on general expressions (‘Abd
al-Qahir al-Baghdadi, Tafsir asma’ Allah al-husna, 185a.14-18, cited in Gimaret, La
doctrine d’al-Ash‘ari, 524 note 18), though they probably did not express themselves in
precisely those terms (for al-Athari cf. al-Ash®ari, Magalat, 1:351.14-15, in relation to
1:225-228). al-Juwayni reports (a/-Burhan, 1:112.5-6) that Muhammad ibn ‘Isa
al-Burghtth (“the flea”) (fl. late 2d/8th — early 3d/9th cent.), a virulent antagonist of the
Mu‘tazila (Abu al-Qasim al-Balkhi, Dhikr al-mu‘tazila, 75; °Abd al-Jabbar, Fadl al-
I‘tizal, 257), likewise denied that there is any expression established specifically to convey
generality. Of greater historical significance was Ibn al-Rawandi (d. mid-late 3d/9th
cent.), a notorious defector from the Mu‘tazila who set about deducing heretical
conclusions from Mu‘tazili premises, and was widely regarded as a heretic himself (see
EF, s.v. Ibn al-Rawandi). He suspended judgment not only on general expressions
(al-Juwayni, a/-Burhan, 1:112.5-6; ° Abd al-Qahir al-Baghdadi, Tafsir asma’ Allah
al-husna, 185a.14-18, cited in Gimaret, La doctrine d’al-Ash‘ari, 524 note 18), but also
on whether the imperative form should be interpreted as conveying command proper
(obligation), or merely recommendation (“Abd al-Qahir al-Baghdadi, Usi/ al-din,
215.14-16 taken together with 210.2-3; see also 216.8-9). It so happens that he also
advanced an anti-Mu‘tazili theory of God’s speech similar to those developed by Ibn
Kullab (d. 241/855?) and Abu ‘Isa al-Warraq (d. 247/861) (see Gimaret, La doctrine
d’al-Ash‘ari, 205-206). The conjunction of these views proved to be a fertile basis for
argument against the Mu‘tazila; we will see in chapter 4 that they were reportedly taken
up again by another Mu‘tazili defector, Abu al-Hasan al-Ash‘ari (d. 324/935), and
developed into a coherent hermeneutical theory by the Ash“ari theologian al-Baqillani
(d. 403/1013).

207 al-Ash®ari, Magalat, 1:336-337; °Abd al-Jabbar, a/-Mughni, 17:27-29, 37, 54-
58, 71-73; Abtu al-Husayn al-Basri, a/-Mu ‘tamad, 1:195, 223-230, 262, 331.

208 al-Ash‘ari, Magalat, 1:337; Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:331.
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299 Aba al-Hudhayl’s position, which was shared by his student Abii Ya‘qib
al-Shahham (d. after 257/871) (al-Ash‘ari, Magalat, 1:337), seems to imply that God
must ensure that the interpreter does not need to search the corpus of revelation for
evidence of particularization before assuming that a general expression is meant as
general. Another of his students, al-Nazzam (d. 221/836), relaxed this requirement,
insisting not that God make the interpreter aware of revealed evidence of
particularization, but only that he make it accessible (“‘Abd al-Jabbar, a/-Mughni, 17:72;
Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:331). It follows that one cannot assume
generality until one has performed a search for evidence of particularization (al-Ash®ari,
Magalat, 1:336).

Abi “Ali al-Jubba’i (d. 303/915) converted this restriction on God’s use of
general expressions into a broad principle of clarity. Concerning God’s obligation to
make individuals aware of revealed evidence, he is variously reported to have taken the
view of Abu al-Hudhayl (‘Abd al-Jabbar, a/l-Mughni, 17:71; Abu al-Husayn al-Basri,
al-Mu‘tamad, 1:331) or that of al-Nazzam (‘Abd al-Jabbar, a/-Mughni, 17:72). He also
addressed the same issue from another angle, shifting the question from the experience
of the interpreter to the form and timing of revelation itself. He formulated the principle
that revealed evidence of particularization must be in effect “connected” (muttasil) to
the expression it modifies, even if it is non-verbal (‘Abd al-Jabbar, a/-Mughni, 17:37,
71); it cannot be provided through a separate piece of revelation. He is also credited with
the broad rule that God cannot delay revealing the evidence that clarifies ambiguity (of
any kind) in any of his speech (whether statement or command) beyond the end of the
ambiguous utterance itself (Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:315). (Some
reports indicate that he did allow delayed evidence of abrogation, which can be regarded
as a type of clarification; but this hardly contravenes his general principle, since
abrogation by definition involves delay. Abu al-Husayn al-Basri, a/-Mu ‘tamad, 1:315;
cf. “Abd al-Jabbar, al-Mughni, 17:71.)

With Abi Hashim (d. 321/933) the old requirement that God make the
interpreter aware of particularizing evidence is finally put to rest, and replaced by the
principle that God must without delay make available to those who are to fulfill his
requirements whatever evidence is needed to make his speech completely clear. See
‘Abd al-Jabbar, al-Mughni, 17:37.9-11, 63, 72; Abu al-Husayn al-Basri, a/-Mu ‘tamad,
1:315, 331.

One cannot be certain that each of these figures formulated his views in precisely
the terms reported, since later authors may have interpreted and rephrased their
opinions in terms of later questions. But it does seem plain that the early question of
when and whether God must make individuals hear particularizing evidence was
eventually eclipsed by the broader topic of delayed clarification. “‘Abd al-Jabbar
(d. 415/1025) still mentioned the earlier problem, referring to it as the question of
“delayed making clear” (ta’khir al-tabyin) (al-Mughni, 17:37, 711f.); but he focused
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mainly on delayed clarification (?a’khir al-bayan), which he rejected — not simply
because God’s justice requires that he make his requirements known, but more
importantly because his speech is his created act, and therefore must be good; hence his
every utterance must fulfill its purpose of indicating his will (a/-Mughni, 17:30-38, 65-
70). We will examine “Abd al-Jabbar’s systematic exposition of the clarity requirement
later in this chapter.

210 The Hanafi founding fathers of the 2d/8th century at least implicitly adopted
the principle that in the pronouncement of a divorce, a human speaker’s intention
(niyya) governs the legal effect of indirect language (kinaya), but cannot modify the
meaning of clear and direct language (sarif1) (al-Dabbusi, 7a ’sis al-nazar, 86-87). Abu
Yisuf and al-Shaybani (but not Aba Hanifa) also allowed that intention can govern the
effect of language that is in part legally meaningless; for example, if someone says to a
slave and to an animal “one of you is free,” it does not follow from the fact that freeing an
animal is legally meaningless that the slave has been freed, unless the speaker in fact
intended to free the slave (ibid., 18-19). These legal principles are evidence of an early
inquiry into the role of speaker’s intent, but that role is limited here to the resolution of
ambiguity; the meaning of straightforward speech does not depend on intention.

The Hanaft jurists used the term niyya (intention), but the terms gasd (intent)
and 7rada (will), which are more common in later literature, were also linked to meaning
during the 2d/8th century. This is amply attested by al-Shafi‘T’s (d. 204/820) Risala,
where aradais frequently used with the sense of “to mean” — often in instances when
what is actually meant is not the most obvious possible meaning (e.g. 41 1129, 79 1257, 92
1300, 111 1332, 168 1470, 174 1484, 207 11557-558, 224 1616, 321 1877, 341 1923). This
sense of 7rada is standard in Arabic usage; it is especially natural in the legal context of
the Risala, where the meaning that is sought through interpretation is precisely what
God wills his servants to do (see 91 1298). al-Shafi‘i also occasionally used intent (gasd)
as a synonym of arada (e.g. 66 11221-222, 334 1911).

Richard Frank, in his article “Meanings Are Spoken of in Many Ways,” has
shown that the Arab grammarians of the 2d/8th through 4th/10th centuries likewise
considered intent (gasd) one aspect of meaning. In different contexts they variously
identified the meaning of an utterance as either its referent, an abstraction that it
expresses, another equivalent utterance, or the speaker’s intent (see Frank’s summary on
pp- 314-315). They distinguished the basic types of speech (statements, questions,
commands, prohibitions, etc.) as so many intents or purposes that one may have in
speaking (pp. 269-271). But they did not develop a formal theory of meaning (see pp.
260, 314), nor did they differentiate speech from meaning, or meaning from intent, in
such a way as to speculate about how they are related. In fact they seem to have regarded
meaning as inherent in words, and even referred to words as though they were
themselves the things they denote (pp. 277-280).
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Ironically, one early figure who denied the significance of intent and tied meaning
closely to verbal form was a Basra Mu‘tazili, al-Nazzam (d. 221/836). He reportedly
held that indirect pronouncements of divorce are ineffective, regardless of intent (Ibn
Qutayba, Ta‘wil mukhtalif al-hadith, 47).

11 The traditionalist view of the origin of language that appears to have been
common in the 3d/9th century, is that when God taught Adam “the names” (Q 2:31) he
was teaching him a complete preexistent lexicon. The principal alternative was proposed
by “Abbad ibn Sulayman (d. ca. 250/864), who held that the very sounds of words
replicate their meanings, and thus have the ability to evoke those meanings in the mind
(a view reminiscent of the Stoics — see Shehaby, “ 7//a and Qiyas,” 31 n. 30). See Weiss,
“Language in Orthodox Muslim Thought,” 8-41; idem, Search, 121-122. Both of these
views of the origin of language suppose some kind of intrinsic or eternal connection
between words and their meanings.

212 The Basra Mu‘tazila appear to have been the first to claim that verbal
expressions were arbitrarily assigned to meanings in a deliberate primordial act of
“establishment” (wad®). Abu “Ali al-Jubba’i (d. 303/915) claimed that words were
established by God (Weiss, Search, 122), and in this he was followed by al-Ash‘ari
(d. 324/935) (Ibn Furak, Mugarrad maqgalat al-As‘ari, 41, 149). Abt Hashim
(d. 321/933) ascribed this original establishment of language to humans (Weiss, Search,
122). The concept of wadwas widely accepted by Ashari as well as Mu‘tazili
theologians by the end of the 4th/10th century, though debate continued over whether
this semantic assignment occurred by divine instruction (fawgif), human convention
(muwada‘a, tawadu’, istilah, muwataa), or both, and whether meanings might have
subsequently been changed by custom or revelation (see for example al-Bagqillani,
al-Taqrib wa-I-irshad, 1:319-327,367-398). (The history of the debates about the origin
of language is traced by Weiss, “Language in Orthodox Muslim Thought,” 8-41).

213 Both indicative and statement represent the Arabic khabar; imperative and
command both translate amr. The use of a single Arabic term reflects the identity (in
non-Ash‘ari thought) of speech with verbal utterance; yet the very claim that a khabaris
not a khabarunless the speaker wills it to be one implies a distinction between khabarin
the sense of a sequence of sounds with the form of a statement, and kAabarin the sense
of a sequence of sounds that really is a statement by virtue of the speaker’s will. It is
therefore analytically helpful to distinguish these two senses of kAabar, and two
analogous senses of amr, in translation.

214c Abd al-Jabbar, a/-Mughni, 17:22; °Abd al-Qahir al-Baghdadi, Usi/ al-din,
209.16-18. (Frank, Beings and Their Attributes, 127-131, shows how this theory fits into
the general theory of attributes developed by the Basra Mu‘tazila.)
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This theory was apparently original to Abu °Ali, though some related ideas had
already been advanced. The grammarians had classified speech types according to the
speaker’s purpose, but they had not set up intent or will as something distinct from
speech without which it has no meaning (see note 211). There had been some discussion
in the 3d/9th century about whether speech must by definition constitute one type of
speech or another. The proto-Ash‘ari Ibn Kullab (d. 241/855?) had held that speech
only constitutes command, etc., by virtue of its object (the person commanded), from
which it followed that God’s speech, which Ibn Kullab considered eternal, is not
eternally command (etc.), since its objects are created (al-Ash®ari, Magalat, 2:132-133,
258; cf. Ibn Furak, Mugarrad maqalat al-As‘ari, 328.10-13). I find no indication,
however, that anyone before Aba “Ali made types of speech dependent on will. Aba
Mu‘adh al-Tu’mani had actually identified God’s command with God’s will (al-Ash‘arf,
Magalat, 2:257), but this was not the position of the Basra Mu‘tazila, who still
considered the verbal utterance itself to be the command (as al-Baqillani points out in
al-Taqrib wa-I-irshad, 2:10-12).

Abu “Ali’s proposal was novel even among the Mu‘tazila. The father of the
Basra Mu‘tazila, Aba al-Hudhayl (d. 227/841?) did not regard command as even
correlating with will, much less depending on it, for he held that whereas God’s command
to perform an act can be disobeyed, God’s will, which is identical to the word “be!” by
which he brings things into being, can never be disobeyed (H. S. Nyberg, “Abu
‘I-Hudhayl al-°Allaf,” EF;see also Bouman, Le contlit autour du Coran, 17-18). The
Baghdad Mu‘tazili al-Ka“bi (d. 319/931), a rough contemporary of Abu “Ali, held that
an imperative is a command by virtue of its own nature (al-Bagqillani, a/-Tagrib
wa-[I-irshad, 2:11; al-Ghazali, al-Mustasta, 1:412; see also Frank, Beings and Their
Attributes, 140 n. 23). This reflects what a appears to have been a widespread
assumption, in Aba °Ali’s time, that an imperative is (or at least expresses) a command
simply by virtue of its verbal form, at least when spoken from a superior to an inferior,
unless some evidence shows that it means something else.

Those who opposed the Mu‘tazili doctrine of human free will, of course, could
not accept the Mu‘tazili theory of commands, because they had to distinguish God’s
command (which can be disobeyed) from God’s will (which cannot be disobeyed because
it is the sole determinant of all human actions).

15 Abt Hashim applied Occam’s razor to Abii °Ali’s theory, arguing that one
need not posit the speaker’s will to produce the utterance, once one has posited his will
to state or command something. He therefore required only one willing to make an
indicative a statement, and two willings to make an imperative a command. “Abd
al-Jabbar, al-Mughni, 17:22; Frank, Beings and Their Attributes, 129-130. al-Baqillani
reports (al-Taqrib wa-I-irshad, 2:10-11) that some Mu‘tazila (whom he does not
identify) dispensed altogether with the will to perform any particular speech act, and
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required for commands only the will that the act be performed. This is the view taken by
Abu al-Husayn al-Basri, al-Mu‘tamad, 1:43-47.

Abii Hashim also contended that speech constitutes interpersonal address
(khitab - speech directed to specific persons) only by virtue of the speaker’s will and
intent (‘Abd al-Jabbar, al-Mughni, 6/2:49, cited in Frank, Beings and Their Attributes,
140 n. 23).

216 Abii al-Husayn al-Basri, a/-Mu‘tamad, 1:51; see also °Abd al-Jabbar,
al-Mughni, 17:106. “Abd al-Jabbar later elaborated a similar argument (a/-Mughni,
17:107, 113-116), which Zysow (“Economy,” 109-110) takes as representative of Abu
Hashim’s views, although the text does not purport to be anything but a statement of
‘Abd al-Jabbar’s own position. It is not clear whether Aba °Ali had already drawn this
conclusion from his own theory that command depends on will; he is said to have
changed his mind about whether or not commands entail obligation (Aba al-Husayn
al-Basri, a/-Mu‘tamad, 1:50; °Abd al-Jabbar, al-Mughni, 17:106).

17 Aba Hashim required multiple utterances to convey different meanings of a
word; Abu “Ali required this only for contradictory meanings. Abu al-Husayn al-Basri,
al-Mu‘tamad, 1:300-301; °Abd al-Jabbar, al-Mughni, 17:84.8-12; al-Bagqillani,
al-Taqrib wa-I-irshad, 1:425. Both views assume that the meaning a word conveys in any
given utterance depends not only on verbal form, but also on the speaker. It therefore
seems reasonable to suppose that the Jubba’is thought of word meaning as related to the
speaker’s will, particularly since they were apparently responsible for introducing both
the question of multiple word meanings, and the theory that commands and statements
depend on will. This connection is not explicit in references to the Jubba“is, but later
authors’ discussions of multiple meanings appeal directly to the dependence of meaning
on will or intent (e.g. al-Baqillani, a/- Taqrib wa-I-irshad, 1:371, 427-428; al-Saymari,
Masa’ll al-khilaf, 112a).

The founding fathers of the Hanafiyya are also credited with various views on the
question of multiple word meanings in a single utterance, but this cannot be taken as
evidence of an early theory that meaning depends on will. The views attributed to them
were inferred by later authors from their opinions on specific legal questions, probably in
an attempt to legitimate the position of Abti Hashim, which became the norm among the
Iraqi Hanafiyya (it was upheld for example by al-Karkhi, Abi “Abd Allah al-Basri,
al-Jassas, Abu al-Husayn al-Basri, and al-Saymari). Abu “Ali’s stance became
associated with other legal schools (notably the Shafi‘iyya, including “Abd al-Jabbar;
also the Maliki al-Baqillani). See al-Jassas a/-Fusil, 1:8-11, 27-28, 204; al-Bagqillani,
al-Taqrib wa-I-irshad, 1:371, 422-428; °Abd al-Jabbar, al-Mughni, 17:83-84; Aba
al-Husayn al-Basri, a/-Mu‘tamad, 1:299-307, 2:349-353; al-Saymari, Masa’il al-khilaf,
111b-112b.
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218¢ Abd al-Jabbar’s formulation of this theory will be presented in detail later in
this chapter.

The Basra Mu‘tazili theory of intent was but one challenge to the traditionalist
assumption that meaning is determined by verbal form. Another was the Ash®ari theory
that speech itself is a meaning in the mind of the speaker, of which verbal utterance is but
an outward expression. This keeps meaning intrinsic to speech itself, but dissociates it
from specific verbal forms (see chapter 4). Since this model of speech was articulated
early in the 3d/9th century, it is not impossible that the Basra Mu‘tazili theory aimed to
counter it by giving meaning a basis in the speaker’s inner thought while keeping speech
identified with verbal utterance.

219 This is not to say that the earlier Mu‘tazila had not contributed to the broader
discipline of legal theory. Some HanafT jurists who happen to have held Mu‘tazili
doctrines were engaged in legal-theoretical and even legal-hermeneutical debates as
early as the late 2d/8th century, but there is nothing specifically Mu‘tazili about their
views; these jurists will be discussed separately below. A number of prominent early
Mu‘tazili theologians were also involved in debates on various aspects of legal theory.
Ahmad Hasan’s claim (Early Development, 179 and 217 note 5) that the Mu‘tazila
formalized legal theory even before al-Shafi‘i is not justified: his attribution of a “four
sources” theory of usi/to Wasil Ibn “Ata’ (d. 131/748) (ibid., 41 and 58 note 31) is
contradicted by ‘Abd al-Jabbar (Fad/ al-i‘tizal, 234), and his statement that figures as
early as Wasil wrote works on legal theory is dubious, since reports that they wrote on
usil al-figh might refer only to specific points of law, or to the kinds of legal principles
that the later Hanafiyya derived from the legal opinions of their early masters.
Subsequent generations of the Mu‘tazila, however, undoubtedly took an interest in legal
theory. Abt al-Hudhayl (d. 227/8417) wrote on the authoritativeness of prophetic
reports (‘Abd al-Jabbar, Fadl al-i‘tizal, 301, cited in Stewart, “Muhammad b. Da’ad,”
111-112). His student al-Nazzam (d. 221/836) wrote a work rejecting consensus as a
source of law, and is reported to have rejected analogy and diligent inquiry as well
(al-Jassas al-Fusil, 2:206.12-14; al-Maraghi, al-Fath al-mubin, 1:142; Stewart,
“Muhammad b. Da’ud,” 107-109). al-Nazzam’s pupil al-Jahiz (d. 255/869) wrote a
Kitab (usil) al-futya, which appears to have dealt at least with consensus, analogy, and
diligent inquiry, and may well have been a comprehensive work on legal theory (Stewart,
“Muhammad b. Da’ud,” 106-109).

Thus Mu‘tazili theologians prior to Abu “Ali were involved in the broader field
of legal theory, and we have seen that some of them also advanced views on
hermeneutical questions — the principles of generality and clarity. Our earliest source
(al-Ash‘ari, Magalat, 1:336-337), however, attributes these principles to the early
Mu‘tazila not as points of legal theory, but only with respect to general statements, in the
context of the theological debate over the status of grave sinners (see also notes 205 and
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209). Scattered references to other hermeneutical views may be found, but they do not
necessarily point to a specifically legal interpretive theory. For example, the Baghdad
Mu‘tazili al-Iskafi (d. 240/854) distinguished muhkam and mutashabih in the same way
that later legal theorists did (on the basis of ambiguity; see al-Ash®ari, Magalat, 1:294),
but since this was a standard problem in Qur’anic exegesis (the terms appear in Q 3:7),
this is not evidence that he was developing an analysis of clarity for the sake of legal
interpretation. In retrospect it is difficult to imagine that these Mu‘tazila did not reflect
on the application of their hermeneutical principles to law, and indeed they may have
done so in works such as al-Jahiz’s Kitab al-futya. The principle of generality was being
upheld in legal theory by HanafT jurists during the 3d/9th century, and it may be that its
legal application was taken for granted among the Mu‘tazila; an argument about general
verses of threat that Abu “Ali made against the Murji’t Mu‘tazili Ibn Shabib, for
example, seems to assume that his audience and opponent share the assumption that
God cannot conceal evidence that particularizes general commands (“Abd al-Jabbar
al-Mughni, 17:55-57). Such hints notwithstanding, I have found no evidence from which
to reconstruct the application of Mu‘tazili hermeneutical principles to legal
interpretation before Abiu “Ali.

The Jubba’is, on the other hand, are credited with views on specifically legal-
hermeneutical topics, such as the legal force of imperatives (‘Abd al-Jabbar a/-Mughni,
17:106; Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:50-51), commands that include several
options (Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:79), and whether commands require
immediate obedience (Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:111). In theirs and
subsequent generations the Mu‘tazila also continued to contribute to the broader field
of legal theory. The Baghdad Mu‘tazili Aba Sahl al-Nawbakhti (d. 311/924) wrote a
refutation of al-Shafi‘T’s Risala (Stewart, “Muhammad b. Da’ud,” 130). Aba Hashim
is credited with a book on diligent inquiry (al-Maraghi, a/-Fath al-mubin, 173), and his
student Abu al-Husayn al-Tawabiqi (or al-Tawa’if1) al-Baghdadi (d. 365/976) wrote a
work on legal theory that was distinctively shaped by his Basra Mu‘tazili theological
vision (“Abd al-Jabbar calls it unlike the books of the jurists in Fad/ al-i‘tizal, 330).
Another of Abit Hashim’s pupils, Abti “‘Abd Allah al-Basri (d. 369/979), a Zaydi Shi‘i
who studied Hanafi law under al-Karkhi, also wrote on legal theory, and refuted
al-Jahiz’s Kitab (usil) al-futya (‘Abd al-Jabbar, Fad] al-i‘tizal, 326). He is frequently
cited on hermeneutical questions in later literature, and influenced the development of
legal theory especially through his students, among whom were Ibn Hanif (fl. 4th/10th
cent.), who wrote a work on legal theory (al-Jushami, Sharh al-‘uyiin, 378); al-Shaykh
al-Mufid (d. 413/1022), a founding figure of Imami Shi‘i legal theory; and ‘Abd
al-Jabbar.

220¢Abd al-Jabbar ibn Ahmad al-Hamadhani (d. 415/1025) was a Shafi‘i
Ash‘ari who joined the Mu‘tazila during his studies in Basra and Baghdad, and later
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became chief judge of Rayy. He is considered the leading Mu‘tazili theologian of his
day. Volume 17 of his Mughni, entitled a/-Shar‘iyyat, is on legal theory.

221 See the section on “Early legal thought” beginning on page 25.
22 a]-Maraghi’s compilation of biographical information on Ibn Aban (a/-Fath
al-mubin, 140) attributes to him works on diligent inquiry (k7tab ijtihad al-ra’y),
analogy (kitab (ithbat) al-qiyas), and prophetic reports (khabar al-wahid and kitab
al-hujaj; al-Jassas, al-Fusil, 1:74-75, cites a kitab al-hujaj al-saghir and al-hujaj
al-kabir). He also wrote a refutation against both al-Shafi‘i and the Murji’i pseudo-
Mu‘tazili Bishr al-Marisi (d. ca. 218/833), Radd ‘ala Bishr al-Marisi wa-1-Shati‘r i
al-akhbar.

Ibn Aban appears to have been the principal Hanafi champion in an ongoing
dispute with al-Shafi‘i, who is said to have debated him, and to have ordered his pupils to
do the same (Ibn al-Murtada, 7abagat, 129). He was posthumously subjected to a
refutation by the prominent Shafi‘i legal theorist Ibn Surayj (d. 306/918) (Schacht, “Ibn
Suraydj,” in EF; this could very well be the Shafi‘i refutation of Ibn Aban that al-Jassas
cites in a/-Fusiil, 1:214-217; see also 1:220.7-9). His legal-hermeneutical views are
reported by later Hanafi authors such as al-Saymari, Abu al-Husayn al-Basri, and
especially al-Jassas, who sometimes quotes directly from his works (e.g. a/-Fusiil, 1:42,
74-75, and 219). Unlike the Hanafi founding fathers, whose interpretive principles are
often inferred from their legal opinions, Ibn Aban is usually cited as having formulated
his views abstractly himself. On his Murji‘1 views and his defense of the principle of
generality, see note 206.

Ibn al-Murtada ( 7abagat, 129) claimed Ibn Aban as a Mu‘tazili, but this should
not be given too much weight (he claimed al-Shafi‘l as well just a few lines later). He was
primarily a jurist and a hadith specialist, whom Ibn al-Murtada found it desirable to
include in his roll call of all the jurists for whom he could find even the slightest
connection with the Mu‘tazila. Cf. al-Maraghi, a/-Fath al-mubin, 1:139.

c= %
1

See now also Bedir, “An Early Response to Shafi‘i.
?3 al-Thalji, a Hanafi jurist who is considered a Mu‘tazili, is cited on a broader
range of hermeneutical topics than Ibn Aban, including negative implication (al-Jassas
al-Fusil, 1:156; Zysow, “Economy,” 164) and time-bound commands (al-Jassas
al-Fusil, 1:307; Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:125). He softened somewhat
Ibn Aban’s view that general expressions become transgressive when particularized, and
therefore no longer have probative value (Aba al-Husayn al-Basri, a/-Mu‘tamad, 1:265,
268); al-Thalji held that this is true only when the particularizing evidence is not
connected to the general expression (al-Jassas a/-Fusil, 1:131; al-Saymari, Masa il
al-khilat, 13b-14a; cf. Zysow, “Economy,” 147).
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Others who may have contributed to 3d/9th century Hanafi legal hermeneutics
include Ibn Sama‘a (d. 233/847), who reportedly wrote an usi/ al-figh work (though for
this early period one cannot be certain what this means; see Bernand, “Hanafi Usil
al-Figh,” 624), and Ibn Abi Misa al-Faqth al-Darir (d. 330’s/940’s), who is said to have
written eight volumes on usii/ al-figh (Stewart, Islamic Legal Orthodoxy, 34).

Presumably such Hanatfi theorists continued Ibn Aban’s tradition of debate with
the Shafi‘1 legal theorists, who were quite active in the 3d/9th century (as is attested by
the many works written by Ibn Surayj and others; see Stewart, Islamic Legal Orthodoxy,
32-33). Some trace of this continuing interaction may be found in the report that Ibn
Surayj (d. 306/918) wrote a refutation of Ibn Aban (see note 222); his pupil al-Sayrafi
(d. 330/941) also refuted an earlier refutation of al-Shafi‘T’s Risala, written by an
otherwise unknown “Ubayd Allah ibn Talib (see Stewart, “Muhammad b. Da’ad,”
130), which shows that Shafi‘ legal theory was being challenged around the late 3d/9th
century. The Hanafi jurist al-Tahawi (d. 321/933), a second-generation follower of Ibn
Aban (al-Maraghi, a/-Fath al-mubin, 140), studied with two of al-Shafi‘T’s most
prominent disciples: al-Muzani (al-Maraghi, a/-Fath al-mubin, 156), and al-Rabi" ibn
Sulayman al-Muradi, the principal transmitter of al-Shafi‘T’s Risal/a (al-Tahawi directly
quotes a prophetic report from him in his Mushkil al-athar, 1:84.7). al-Tahawi’s
Mushkil al-athar furthers al-Shafi‘T’s project of reconciling apparently conflicting
revealed texts (compare Mushkil al-athar, 1:21.7-11 with al-Shafi‘1, a/-Risala, 21.3-8),
though it is not devoted to legal theory proper, and does not employ al-Shafi‘T’s
terminology in a technical manner. At the same time it exhibits some characteristically
Hanafi points of disagreement with al-Shafi‘i: for example, where al-Shafi‘t employs
his preferred method of particularization (a/-Risala, 67 19225-227, 128-132 11375-382,
223-224 9616, 245-248 191682-688), al-Tahawi claims that a prophetic report has
abrogated a Qur’anic verse (Mushkil al-athar, 1:92) — something that al-Shafi‘t does
not allow (a/-Risala, 1511-512; °Abd al-Jabbar, a/-Mughni, 17:90.5-6), but the
Hanafiyya typically do, at least for collectively transmitted reports (e.g. Ibn Aban, cited
by al-Jassas a/-Fusiil, 1:74; also al-Jassas al-Fusiil, 1:252, and Abu al-Husayn al-Basri,
al-Mu‘tamad, 1:393-398).

224 al-Karkhi wrote a short list of legal principles (usii/) that has been published,
together with examples by Aba Hafs ‘Umar al-Nasafi, as Risala 17 al-usil allati ‘alayha
madar furi al-Hanafiyya. This is not, however, a work on legal theory in the classical
sense; it bears more resemblance to the early Hanafi discussion of human language.
al-Karkhi’s contribution to legal hermeneutics must be reconstructed from citations by
later authors. This is not difficult, however, as his pupil al-Jassas, in his extant treatise
al-Fusil 11 al-usial, approvingly cites his view on virtually every question he raises.
(These reports may be regarded as faithful to al-Karkhi’s own thought, for al-Jassas
alerts the reader when he has some doubt about whether al-Karkhi actually formulated a
view the way he is reporting it.) al-Karkhi is a major point of reference for later Hanafi
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authors as well, including al-Saymari and Aba al-Husayn al-Basri. Unlike earlier
figures from whom we have scattered citations on a smattering of topics, what we know of
al-Karkh1’s thought constitutes a comprehensive system. Husayn Khalaf al-Jubiri has
collected citations by later authors into what amounts to a reconstructed manual of
al-Karkht’s legal theory, which he has published as a/-Agwal al-usiliyya li-I-Imam Abi
al-Hasan al-Karkhi.

22 a]-Jassas is most famous for his Askam al-qur’an, one of the most frequently
cited works of legal Qur’anic exegesis. He also wrote commentaries on a number of
earlier Hanafi works. His a/-Fusil {1 al-usiilis the earliest full scale treatise on legal
theory available to us, yet it shows no sign of great originality; it is rather a presentation
of the views of his master al-Karkhi, together with a collection of rather unsystematic
arguments drawn, it would appear, from a tradition of debate that was already well
established and even somewhat standardized in the mid-4th/10th century.

226 The Basra Mu‘tazila became well established in Baghdad only after 314/926,
when Abu Hashim moved there from Basra. His pupil Abu ‘Abd Allah al-Basri
studied law under al-Karkhi, who in turn visited his lectures and deferred to him in
matters of theology, despite his own seniority (‘Abd al-Jabbar, Fadl al-i‘tizal, 325-328).
al-Karkhi is thus generally regarded as a Mu‘tazili (e.g. Zysow, “Mu‘tazilism and
Maturidism,” 236), though later authors apparently tried to clear him of that name (see
al-Jubari, al-Agwal al-usiliyya, 13). al-Jassas is likewise regarded as having held
Mu‘tazili doctrines (e.g. Zysow, “Mu‘tazilism and Maturidism,” 236; Bernand, “Hanafi
Usil al-Figh,” 624), and his arguments sometimes reflect Mu‘tazili assumptions (see
e.g. al-Jassas a/-Fusiil, 1:71-72), but he also employs the more traditional method of
arguing from the legal opinions of the early Hanafi masters, as well as from Arabic
usage, the Qur’an and Sunna.

227 See al-Jassas, al-Fusil, 1:3-16.

228 See al-Jassas, al-Fusil, 1:153, 183-186, 259-279. Note that on 1:183-184 he
specifically separates himself from “some of our recent colleagues” (presumably he
means the Mu‘tazili theologians) who have denied the possibility of such delayed
clarification.

22 See al-Jassas, al-Fusil, 1:40-67, 74, 131-132. Tt appears that in discussing
positions on ‘wmim he is acknowledging and only tacitly distancing himself from a more
strictly Mu‘tazili Hanafi line of thought that will not allow ‘wmiim to mean anything but
‘umam (at least not literally), and insists that if it does not mean ‘umiim the evidence of
this must be muttasi/. He himself, however, appears to take a more moderate view on
‘umam: For him, it seems that ‘umadm remains hagiga for its remaining referent when it
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is shown to be khass. He does not insist that evidence of takhsisbe muttasil, because he
does not reject ta *khir al-bayan. So it would seem to follow that he prefers looking for
evidence of particularization before assuming ‘wmim, rather than assuming that
evidence will necessarily be available at the time of revelation.

20 See al-Jassas, al-Fusil, 1:161, 280-294, 325.
2l See al-Saymari, Masa il al-khilaf, passim.

2 The examples of this correlation are numerous, and include many of the most
prominent figures in legal theory. Exceptions, during the 4th/10th and early 5th/11th
centuries, may be found mostly outside Iraq. Among the Hanafiyya there was a
Maturidi movement in Central Asia (see Zysow, “Mu‘tazilism and Maturidism”), and a
few adopted Ash“ari theology, including Abu Sahl al-Su‘luki (d. 369/979), perhaps his
son Abu al-Tayyib al-Su‘luki (d. 398/1007), and Abu Ja‘far al-Simnani (d. 444/1052).
A handful of Mu‘tazila adhered to the Shafi‘i school of law, including Aba Bakr
al-Farisi (d. ca. 350/961), Abu al-Husayn al-Tawabiqi (or al-Tawa’if1) al-Baghdadi
(d. 365/976), al-Qadi Abu al-Hasan al-Jurjani (d. 392/1001), and ‘Abd al-Jabbar.
Some Shi‘i Mu‘tazila were prominent in the formation of Imami Shi‘i jurisprudence.

I do not wish to obscure this overlap between the Hanafiyya and Mu‘tazila; I
make such a clear distinction between those who were primarily theologians and those
who were primarily jurists only in order to correct the identification of Hanafi and
Mu‘tazili legal theories. The legal and theological views of the two groups largely
coincided — except, of course, in those instances when a Mu‘tazili was not a Hanafi, or
vice versa. What I want to highlight is their different approaches to legal theory, which
led to substantial divergences in their hermeneutics.

3 This will become evident as we examine the thought of Abd al-Jabbar in this
chapter, and of al-Bagqillani in the next; we will return to this point in chapter 5. This is
not to say, however, that theologians were never interested in the implications of their
hermeneutics for points of law. All were educated in law, and many served as judges.
‘Abd al-Jabbar, for example, served as chief judge in Rayy. As his Mughniis devoted to
theology, it is no surprise that his presentation of legal hermeneutics in volume 17 shows
little concern with actual legal interpretation; if we had his Kitab al-‘Umad, we would no
doubt find that he was mindful of legal as well as epistemological issues.

24 al-Saymari frequently contrasts the views of the theologians with those of the
jurists — and consistently sides with the latter. al-Jassas refers to Basra Mu‘tazili views
as being held by “some late comers among us” (e.g. al-Fusiil, 1:183-184).

35 See Zysow, “Economy,” 112.
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26 This description of the Samarqandi Maturidi movement and its views is
entirely dependent on Aron Zysow’s important article, “Mu‘tazilism and Maturidism.”

57 A good example of this is Aba al-*Usr al-Bazdawi (d. 482/1089), whose Usii/
are a standard classical reference point of Hanafi legal theory.

28 See Zysow, “Mu‘tazilism and Maturidism.” Zysow seems to accept the
identification of Iraqi Hanafi legal theory as essentially Mu‘tazili. This may be true in
other areas of legal theory, but not in the area of legal hermeneutics, except with regard
to the certainty of general expressions, which does stem from a Mu‘tazili position on
grave sinners. (Since this is the only language question that Zysow examines in his
article, his conclusion is justified with respect to the evidence he includes.) The division
between the Iraqi jurists and the Mu‘tazili theologians that I have emphasized here
raises (but does not answer) the question of how deeply the legal theory of the Iraqi
Hanafiyya was actually influenced by their Mu‘tazili doctrines. If, as my limited inquiry
suggests, this connection was rather superficial, then it is not surprising that the
Samarqandi accusations of Mu‘tazili influence, sincere as they may have been, were not
taken to heart by the remainder of the Hanafiyya.

9 For example, he departed from the Mu‘tazili tradition of interpreting
commands as recommendations, and adopted instead the traditionalist view that
commands entail obligation. See Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:43-75.

0 The use of Mu‘tazili theory among the Shia warrants investigation in its own
right, and would provide important data on the early period discussed here; but the Shi‘i
sources have not been drawn on for this study.

#1 Aba al-Husayn al-Bast’s Mu‘tamad is a reordering of the material covered
in the Sharh al-‘umad, but it omits theological topics and adds some other materials (see
al-Mu‘tamad, Beirut 1983 p. 3-4). al-Basri’s criticism of ‘Abd al-Jabbar’s inclusion of
theological topics in his principal work on legal theory shows that the theological
orientation of “Abd al-Jabbar’s legal hermeneutics was not limited to a/-Mughni.

‘Abd al-Jabbar also wrote a commentary on his own Kitab al-‘umad, a work
entitled a/-Nihaya 1 usil al-figh (mentioned in a/-Mughni, 17:102.6), and perhaps an
additional work that he refers to simply as usi/ al-figh, as though that were the title of
yet another book (a/-Mughni, 17:91.18-19, 92.15, 115.1, 125.16, 138.17).

#2¢Abd al-Jabbar says this explicitly in a/-Mughni, 17:102-103.

3 See al-Mughni, 17:30-86.
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2 al-Mughni, 17:39; he also wrote a book on Mutashabih al-quran.

5 al-Mughni, 17:143.
46 al-Mughni, 17:37,116-117, 128, 134, 135, 138-139.

7 See al-Mughni, 17:42.11-13, 80, 84-85; Abii al-Husayn al-Basri,
al-Mu‘tamad, 1:18. al-Baqillani bitterly opposed the Mu‘tazili notion that revelation
could institute new meanings for words, but it came to be widely accepted; see Weiss,

“Language in Orthodox Muslim Thought,” 83, and note 422.
8 Aba al-Husayn al-Basri, a/-Mu‘tamad, 1:13.

9 See al-Mughni, 17:42.11-13, 84-85. Accompanying evidence of transgressive
usage could of course be found in reason as well as revelation; this was the basis for the
Mu‘tazili interpretation of anthropomorphic passages in the Qur’an as figurative.

20 Aba al-Husayn al-Basri (a/-Mu‘tamad, 1:190) reports that Abd al-Jabbar
defined generality as “a verbal form that encompasses all that it can denote according to
the original [Arabic] lexicon, without any addition” (4 zbas L asaal (3 jaiua Jadl o ganll
B30 e e Al Jual 2 ) al-Basri comments that this was intended to exclude dual
and plural nouns, as well as class nouns, because all of these involve some addition to the
basic form of the noun. This recalls the view he relates from Abi Hashim
(al-Mu‘tamad, 1:227) that definite plurals are not established to encompass all that they
denote. These views would seem to eliminate from consideration the most important of
the forms that were considered general, including the verbal form that sparked the
debate over general expressions in the first place: a/-fujjar. It seems unlikely that “Abd
al-Jabbar would have thus emasculated a principle that he spent so much time
defending.

P! al-Mughni, 17:27-29. Note that intent can work both ways, making general
expressions particular, and particular expressions general (a/-Mughni, 17:25-26, 127-
128). I will focus on general expressions that are made particular, because this is the crux
of the debate.

52 See al-Mughni, 17:27-29, 54-58.
3 At one point (al-Mughni, 17:129) °Abd al-Jabbar vaguely urges the

interpreter to carefully consult both reason and revelation before assuming that a
command is intended as general. This suggests a more moderate version of the principle
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of generality than that advanced by Abt al-Hudhayl, who seems not to have regarded a
search of the corpus of revelation as a necessary (see notes 208 and 209). On the whole,
however, ‘Abd al-Jabbar argues that revealed evidence of particularization must be
verbally connected to the general expression, which would seem to make a search for
particularizing evidence unnecessary. See a/-Mughni, 17:27-29, 43, 54-58.

The default of generality of course applies to the scope of reference of a word, but
in keeping with al-Shafi‘T’s very broad and loose concept of particularization (see page
39), it also applies to the scope of address of a command: a command applies to all those
included in its apparent meaning, whether believers or unbelievers, slaves or free
persons, male or female (unless the verbal form is specifically male), and even to those
who are not yet under the requirements of the law, or who have not yet been created, as
long as they will at some point come under the requirements of the law (a/-Mughni,
17:116-117). Furthermore, ‘Abd al-Jabbar gives the generality of a verbal expression
priority over the particularity of the circumstances in which it is uttered; the
circumstances (sabab) only limit the application of a general pronouncement if the
utterance is not independently meaningful (a/-Mughni, 17:127). This constitutes an
early formulation of the widely accepted principle “cd) o geads ¥ Ladll) 4 gazs 3 yall
(In legal theory sabab—when it is not being used technically for a special type of legal
value, a hukm wad‘T— usually refers to the circumstances of revelation, but Daniel
Gimaret, La doctrine d’al-Ash‘ari, 527, interprets similar statements in “Abd al-Jabbar,
Mutashabih al-qur’an, 118.9, and a/-Mughni, 6/2:248.14-15, as referring to verbal
context rather than the circumstances of revelation; this is a plausible reading of at least
al-Mughni, 6/2:248.14-15, which does not use the term sabab.)

4 The question of whether or not a general expression becomes transgressive
when it is particularized was linked to the question of whether a particularized expression
could still be used as a legal proof concerning that part of its scope not excluded by the
particularization. Those who held that it becomes transgressive typically claimed that it
is no longer independently probative, and that additional evidence is required before its
precise scope can be ascertained (just as additional evidence is required to determine the
meaning of a transgressive expression). Those who wanted to preserve the probative
value of the remaining scope of a particularized expression typically asserted that general
expressions remain literal even when particularized.

‘Abd al-Jabbar reportedly held that a particularized general expression may still
be used as a proof concerning that part of its scope that was not excluded by the
particularizing evidence, as long as the general expression was clear enough to be used as
a proof in the first place (Abu al-Husayn al-Basri, a/-Mu ‘tamad, 1:266). At the same
time, however, he considered that particularization made general expressions
transgressive, unless the particularizing evidence was a condition or an adjectival
qualification (a/-Mughni, 17:25-26; Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:262).
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(Presumably he considered conditions and adjectival qualifications to be parts of the
verbal expression that modified its literal meaning rather than rendering it transgressive.)

3¢ Abd al-Jabbar’s Mu‘tazili position on general expressions led him to side
with the Hanafiyya, against his own legal school (the Shafi‘iyya), in claiming that a later
general text abrogates a prior particular text (Abu al-Husayn al-Basri, a/-Mu ‘tamad,
1:258).

26 See Zysow, “Mu‘tazilism and Maturidism,” 252-257.

»7TWhereas al-Shafi‘i was willing to particularize general texts with respect to any
aspect of the range of act-person-time-circumstance combinations to which they assign
legal values (see page 39), al-Jassas held that a general expression could only be
particularized with respect to the dimension of the act that was actually named by the
expression (al-Jassas, a/l-Fusil, 1:128-130). For example, the command “bathe
yourselves!” refers generally to a group of people, so to exclude some people as not
commanded would constitute particularization, and thus would be subject to al-Jassas’s
restrictions on particularization. On the other hand, to declare that the verse does not
apply to some occasions or times or conditions of washing does not constitute
particularization, because the occasions and times and conditions are not referred to by a
general expression in the verse; such a limitation of the application of the verse therefore
would not be subject to al-Jassas’s restrictions on particularization, and might be
effected by weaker evidence, such as perhaps khabar al-wahid or giyas, or delayed
evidence. Thus the certainty of generality does not effect as dramatic a reversal of
al-Shafi‘T’s hermeneutical project as one might expect. Since the generality al-Jassas
absolutizes is narrower than the generality al-Shafi‘i relativizes, much of al-Shafi‘T’s
hermeneutical method remains unchallenged.

8 See Abu al-Husayn al-Basti, a/-Mu‘tamad, 1:16.

29 See al-Mughni, 17:151, where he states that whatever revelation indicates
must relate to the legal values of acts, or their dependence on certain times and
conditions and causes.

260 See for example a/-Mughni, 17:149, where °Abd al-Jabbar notes that the
goodness of an act may be indicated by either statement or command — it makes no
difference.

21 a]-Mughni, 17:107.

%62 a]-Mughni, 17:107-109, 113-114, 116; al-Juwayni, a/-Burhan, 1:68.3-8.
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‘Abd al-Jabbar did not consider permission to be a form of requirement, and
therefore did not include permission among the possible legal values of a commanded
act. He allowed that an imperative can express permission, if there is evidence to this
effect; but he did not consider this a command (a/-Mughni, 17:115). He also allowed
that an imperative may be intended as a request or a threat (Frank, Beings and Their
Attributes, 131), and presumably required that God give evidence of these meanings as
well.

We will see in chapter 4 that al-Baqillani likewise considered a command to be
indeterminate as to recommendation or obligation, but al-Baqillani allowed that
ambiguity to stand, and suspended judgment on its interpretation, whereas ‘Abd
al-Jabbar’s principle of clarity required him to find a default interpretation.

In al-Mughni, 17:149-150, Abd al-Jabbar adds that the default of
recommendation applies to all the types of speech that can indicate the goodness of acts,
not just to commands. (Recall that the mode of speech makes no difference in what or
how God’s speech indicates.) He makes an exception, however, for acts that were
rationally known to be proscribed before the advent of revelation, but which are declared
good in revelation. Such acts are to be considered only permitted, not recommended.
The jurists typically held a broader version of this thesis: if an act is proscribed in any
way, by reason or revelation, and is then commanded, the command must be interpreted
as a permission.

Note that because ‘Abd al-Jabbar recognized only one legal value for bad acts
(proscribed) (al-Mughni, 17:145-146), he did not apply the same logic to prohibitions; a
prohibition indicates disapproval (karaha), which can only entail proscription
(al-Mughni, 17:113-114, 130-143).

63 In al-Mughni, 17:112, °Abd al-Jabbar argues that those who say a command is
a prohibition of opposite acts are assuming that command entails obligation. Abi
al-Husayn al-Basri (a/-Mu ‘tamad, 1:97-98) reports that “Abd al-Jabbar did hold that a
command is a prohibition of opposite acts “in meaning” (#7 a/-ma‘na), but then goes on
to acknowledge that this is incompatible with the view that commands entail only
recommendation.

264¢ Abd al-Jabbar subscribed to the view that the resolve to obey later can take
the place of action, up until the moment at which one believes that the time in which one
can obey is running out. a/-Mughni, 17:119-121; see also Abt al-Husayn al-Basri,
al-Mu‘tamad, 1:135.

%65 A command requires only a single act, even if the command is tied to a
condition that may be repeated (a/-Mughni, 17:124-125). Accordingly, “Abd al-Jabbar
seems to have held that if a command is repeated, each command requires a separate act,
unless there is some linguistic or other indication that the repetition is only for the sake
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of emphasis (see Abu al-Husayn al-Basri, a/-Mu ‘tamad, 1:160-164). A prohibition, on
the other hand, requires continual and enduring avoidance of the prohibited act (Aba
al-Husayn al-Basri, a/-Mu‘tamad, 1:103).

266 al-Mughni, 17:121.

267 See Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:90-91, and also a/-Mughni,
17:125-126, where ‘Abd al-Jabbar apparently refers to a statement he made to this effect
in a previous work on legal theory, and qualifies it by saying that if the conditions of
proper fulfillment are stated, then the command and the statement of conditions
together do indicate that obedience will render it unnecessary to make up the duty later.
Similarly, he held that the prohibition of an act does not itself entail that that act will be
legally invalid (as a fulfillment of another requirement, or as a basis for other actions) if
one does perform it (Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:171).

268 al-Mughni, 17:86, 151-152, 311-312.
29 Aba al-Husayn al-Basri, a/-Mu‘tamad, 1:142, 145.

"0 See Richard Frank’s presentation of the classical (4th/10th- through 5th/11th-
century) Basra Mu‘tazili theory of “attributes determined by the agent who causes the
existence of the thing” in his Beings and Their Attributes, 124-135.

"' See al-Mughni, 17:107, where ‘Abd al-Jabbar affirms that a command is a
command only by virtue of two willings; cf. note 215 on Aba Hashim. ‘Abd al-Jabbar
also held that a prohibition requires abhorrence (karaha) of the act (al-Mughni, 17:130-
143).

12 al-Mughni, 17:14-16, 27. The term intent (gasd) is used in “Abd al-Jabbar’s
writings to refer to will (7rada)when it is being considered as determinative of meaning.
The expressions ‘what is intended’ (a/-magsiid) and ‘what is willed’ (a/-murad) are used
interchangeably to refer the meaning of an utterance.

1 See Frank, Beings and Their Attributes, 141 n. 35.

274 Frank, Beings and Their Attributes, 130-131.

"> See Frank, Beings and Their Attributes, 131.

276 al-Mughni, 17:84; Abu al-Husayn al-Basri, al-Mu ‘tamad, 1:301, 2:349-350.
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277 Frank, Beings and Their Attributes, 128.

278 Frank, Beings and Their Attributes, 130, notes the grammatical basis of this
understanding of statements.

2" The traditionalists and the Ash‘ariyya held that God’s speech assigns to
human actions legal values that they did not have in the absence of revelation. See e.g.
al-Baqillani, a/-Taqrib wa-I-irshad, 2:147-164. They held that reason itself cannot
establish the legal value of any act; these are established only by revelation. The legal
status of actions in the absence of revelation was a standard topic of debate; it has been
treated extensively by A. Kevin Reinhart in Before Revelation.

The Mu‘tazila held that acts are morally good or bad independent of revelation,
by virtue of the circumstances of their occurrence. See Frank, Beings and Their
Attributes, 132-135; Reinhart, Before Revelation, 40-41. See also al-Mughni, 17:141-
142, where °Abd al-Jabbar states that God does not choose to assign legal values to acts;
he can only describe the values they already have by virtue of the manner of their
occurrence. (The logic of the passage seems to apply not only to proscription and
permission, which are explicitly mentioned, but also to recommendation and obligation;
see 141.16-19.)

0 Note that the traditionalists and the Ash‘ariyya could not accept this position,
because their determinism implied a perfect correlation between God’s will and actual
human actions — which do not always correspond to the law. The Mu‘tazili view
presupposes a doctrine of human free will.

#1¢Abd al-Jabbar describes the method by which one reasons from God’s speech
to the legal values of acts as “the method of choice” (farigat al-ikhtiyar). This means
that the legal value of the act does not itself necessitate God’s speech, nor is it a condition
of God’s speech, such that we might reason from the occurrence of the speech to the
existence of the legal value. Rather the legal value is like the motivation that leads God
to command or prohibit an act; from the speech we infer the value that motivated it.

(See al-Mughni, 17:94, and Peters, God’s Created Speech, 66-67.) This does not mean,
however, that God chose which value to assign to an act; “Abd al-Jabbar specifically
denies this in a/l-Mughni, 17:141-142. *Abd al-Jabbar also sometimes treats the method
of reasoning from speech to legal value as a separate type of reasoning applicable only to
the interpretation of revelation, called “the method of the good” (tarigat al-hasan): if
God commands something, it must be good; if he prohibits it, it must be bad (Peters,
God'’s Created Speech, 67, 101 n. 334).

Note that commands do not in and of themselves indicate that acts are obligatory
or recommended, but only that they are good. Good acts include the permitted, the
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recommended, and the obligatory; but permission does not belong to zakl/if, and
obligation requires evidence that omission will be punished, so one may assume that a
commanded act is recommended by default. Since all bad acts are proscribed,
prohibitions can only indicate that an act is proscribed. See note 262.

%2 We will see below that *Abd al-JTabbar treated God’s commands as reducible
to statements, so the logic of the following paragraph in fact applies to all of revealed
language, and can be applied indirectly to commands.

3 Note that “Abd al-Jabbar held that speech itself is incapable of conveying
knowledge of the natures of things directly; it can only give knowledge of the speaker’s
intent to convey such information (a/-Mughni, 17:871f.). But since we know that God
does not make false statements, we can infer the truth of the information he intends to
convey.

4 See al-Mughni, 17:93:3 - 94:6; °Abd al-Jabbar, Mutashabih al-qur’in, 1-5.

#5¢Abd al-Tabbar (al-Mughni, 17:101.17-22) distinguished between naturally
known legal values (ahkam ‘aqliyya) and revealed legal values (ahkam sam ‘iyya) in
terms of the way they are known, but insisted they are the same kinds of values, and are
grounded in the same qualities of acts. Human beings know naturally that they are
required to do that which leads toward the good and to avoid that which leads toward the
bad, but they cannot perceive all the ways in which some actions (such as rituals) lead
toward one or the other. God, being just, must therefore reveal the legal values of those
acts whose full consequences cannot be known by unaided reason, so that humans are
able to completely fulfill his requirements. See a/-Mughni, 17:94.10, 119, 126, 148;
Peters, God'’s Created Speech, 96-97. 1t follows that whereas in the absence of revelation
one may be uncertain of certain legal values, once God has revealed his will, we know
that he has given all the evidence necessary for determining legal values; he must make
clear what is forbidden so that his servants can avoid it. Hence if we find that God has
given no evidence that something is forbidden, we can be certain that it is not forbidden.
See al-Mughni, 17:141-142.

Peters (God’s Created Speech, 386) notes that for God’s speech to be good
(which it must be since it is his act and he is just) it must communicate to someone other
than God something that it is useful for him to know. We have seen that God’s speech
cannot indicate basic truths about God and the world; it also cannot indicate legal values
that are known by reason, though it can confirm them (a/-Mughni, 17:101:17-22),
because evidence cannot indicate something that is already known (see Peters, God’s
Created Speech, 60). “Abd al-Jabbar concludes that all God’s speech must serve as
evidence of the law. See a/-Mughni, 17:23-24, 94; see also the discussion of “Abd
al-Jabbar’s reduction of God’s speech to the indicative, below.
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It is its value as evidence of legal values that makes God’s speech beneficial to
humanity and thus a good act, one that may be ascribed to a just God. This is why ‘Abd
al-Jabbar treats God’s speech, in a/-Mughniand in his Sharh al-usil al-khamsa, under
the larger topic of God’s justice. See “Abd al-Jabbar, Sharh al-usil al-khamsa, 527, and
Peters, God'’s Created Speech, 386-387.

286 «“Statements that do not function as fak/ifmust necessarily relate to the tak/if
of some kind of social good (maslaha)” (al-Mughni, 17:23:13-14). “There is nothing
mentioned in the Qur’an that does not relate to taklit” (al-Mughni, 17:24:18). Promises
indicate God’s will, and threats His dislike (a/-Mughni, 17:24:5-8; on 17:35.17-18 “Abd
al-Jabbar notes that the Murji’i Ibn Shabib had held that promise and threat can fulfill
their exhortative function without making known God’s will). Even implicit promise and
threat, such as the Qur’an’s descriptions of heaven and hell, are indications from which
we can infer God’s will (a/-Mughni, 17:24:13-17). Cf. al-Mughni, 17:94.

In a/-Mughni, 17:62.3-15, °Abd al-Jabbar says that God may address some
people in such a way as to convey knowledge only, rather than to impose a requirement.
This seems to imply that some parts of the Qur’an might make known strictly non-legal
information; the context shows, however, that he is not concerned with a certain part of
God’s speech, but with a certain category of person who is addressed by God’s speech
only with respect to information, whereas others are addressed concerning action. His
point seems to be, therefore, that some people are not obliged to fulfill certain
requirements (perhaps because they are incapable of doing so), but are nevertheless
made aware of the requirement that is incumbent on others. By default, he says, one
must assume that one is addressed concerning action, because speech ordinarily concerns
action.

7 On God’s obligation to make his requirements known to those who must
perform them, see note 285. From this obligation it follows that he must clarify the
meaning of his speech — but only to those who must perform what the speech requires.
God does not have to clarify the meaning of a revelation to someone (such as an angel)
who merely transmits it, or to someone who follows a later revelation brought by a
subsequent prophet. (Abu “Ali al-Jubba’i had at one point held the stronger view that
God must clarify his speech to all to whom it is addressed, whether or not they have to
obey it.) al-Mughni, 17:59-64; see also 17:38 and 78. It follows that someone who does
not have to obey a revelation cannot assume that all the evidence necessary for its
interpretation is available to him (see Abu al-Husayn al-Basri, a/-Mu ‘tamad, 2:356).

8 Whereas a human being may on occasion find it necessary or advantageous to
say something without meaning what he appears to say, God can have no need of such
dissimulation. ‘Abd al-Jabbar criticized the Murji’i Ibn Shabib for allowing that God
might intend a general expression as particular but conceal his intent, a view which



211

supported the Murji’i suspension of judgment on the fate of grave sinners (see note 206).
‘Abd al-Jabbar responded that all God’s speech conveys knowledge in the same way, by
serving as evidence from which intent may be inferred; so if his speech does not indicate
his intent in one instance, it can never convey his intent. a/-Mughni, 17:32-35, 50, 54-58.

% God must mean what his speech was originally established to mean, or has
come to mean through customary usage or revelation; otherwise he must provide
naturally known or revealed evidence that accompanies (mugarin) the speech itself.
al-Mughni, 17:37-39, 42.11-13; “Abd al-Jabbar, Sharh al-usil al-khamsa, 531. If
evidence indicates a non-apparent meaning, that meaning must be related to the
apparent meaning (a/-Mughni, 17:40).

2% Abd al-Jabbar recognized that certain verbal forms are ambiguous (mujmal),
but he insisted that even these expressions must convey God’s intent, hence they must
always be accompanied by clarifying evidence. a/-Mughni, 17:44, 67.17-20.

21c Abd al-Jabbar followed Abi °Ali al-Jubba’i in holding that a single
utterance may have two intended meanings (a/-Mughni, 17:83-84, and see note 217). If
God provides evidence that one specific meaning of a polysemous expression is intended,
this indicates that no other meanings are intended (Abu al-Husayn al-Basri,
al-Mu‘tamad, 2:352; but cf. 2:353, where al-Basri reports that “‘Abd al-Jabbar denied
this in his lectures). If there is no indication of which meaning is intended, then one is
required to fulfill all the possible meanings, or, if this is impossible, one may choose
which of the possible meanings to fulfill (a/-Mughni, 17:83-84; cf. Abu al-Husayn
al-Basri, al-Mu‘tamad, 2:349, 352).

22 See al-Mughni, 17:65.

2% Any speech whose purpose is to indicate something, but that fails to do so, is
bad (al-Mughni, 17:31.12-17). We have seen that the purpose of God’s speech is always
to indicate his will. Thus if any part of God’s speech failed to indicate his will, it would be
pointless and bad. This would vitiate God’s wisdom, without which his speech is not
known to be reliable evidence, so all God’s speech would lose its evidentiary value. All
God’s speech, therefore, must clearly indicate his will, either by itself, or in combination
with some clarifying evidence that accompanies it. If that clarifying evidence were to
come after the speech, the speech itself would be pointless. See a/-Mughni, 17:29, 35, 37,
and especially 65-70; Peters, God’s Created Speech, 386-387. “Abd al-Jabbar rejected
the explanation that speech that does not fully communicate the speaker’s intent can
fulfill the purpose of requiring the person addressed to form the resolve to obey once the
speech is clarified (a/-Mughni, 17:68).
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‘Abd al-Jabbar therefore rejected any form of delayed clarification, except for
delayed indication of abrogation, which may be regarded as a form of clarification that by
definition involves delay (Abu al-Husayn al-Basri, a/-Mu‘tamad, 1:315). He did not
insist that God’s speech had to be so clear that the details of its implementation be
immediately evident. He did allow that God could impose an obligation in summary
terms and later, before the time of fulfillment, provide additional details. He only
insisted that God’s speech be immediately clear with respect to those details that it
mentions, so that it does not fail in its purpose of conveying all the meaning that God
intends to convey by that utterance. See a/-Mughni, 17:39, 60.

‘Abd al-Jabbar refused to specify a specific time limit beyond which evidence
could no longer be considered to “accompany” an utterance (a/-Mughni, 17:79). He also
allowed that God might clarify his intent via the Prophet, rather than through his own
speech (a/-Mughni, 17:69.19-70.2). This raises the question of whether all of the Qur’an
and Sunna might not be considered contemporaneous in retrospect, from the perspective
of an interpreter working after the definitive compilation of the corpus of revelation, so
that in effect any part of revelation could be taken as clarification of any other. ‘Abd
al-Jabbar discussed this question separately, however, under the heading of delayed
making clear (ta’khir al-tabyin); this is the older form of the clarity question that we
discussed above (see note 209). He follows al-Nazzam in holding that God can make a
person hear a general expression that is intended as particular, as long as the evidence of
its particularization is accessible to the listener, either in the corpus of revelation or
through rational inquiry (a/-Mughni, 17:72-73). Thus from the perspective of the
interpreter, all that is required is that the clarifying evidence be available somewhere in
the corpus of revelation available to him. “Abd al-Jabbar’s discussion of delayed
clarification (%a’khir al-bayan), however, deals with the timing and purposefulness of
God’s speech, not of the interpreter’s becoming aware of it. With respect to the problem
of the timing of God’s speech, ‘Abd al-Jabbar appears to hold that evidence cannot be
delayed beyond the end of the utterance itself — that is, beyond the end of the sentence,
or at most the end of a continuous act of speaking. If later evidence modifies the
meaning of an utterance that was previously completed, “Abd al-Jabbar considers this to
constitute an abrogation of a previously established provision. See Abi al-Husayn
al-Basri, a/-Mu‘tamad, 1:258.

4 al-Mughni, 17:37, 72-73. *Abd al-Jabbar considers that ‘ag/ (reason or
natural knowledge) functions like a preestablished agreement between God and humans
that governs how God’s speech should be interpreted (a/-Mughni, 17:27), just as the
Arabic lexicon functions as a convention governing how Arabic speech should be
interpreted, and just as a prior agreement can make a certain gesture or word a signal
with a private meaning. ‘Abd al-Jabbar recognized aspects of the situation in which
speech is uttered as forms of evidence about meaning (a/-Mughni, 17:86); these might
include gestures and other visual cues (which do not apply to God’s speech), as well as
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things that we know to be true about the speaker, such as that God is wise. He also
allowed that non-verbal acts could serve as clarifying evidence, but only if their meaning
was previously established or explained on the spot (a/-Mughni, 17:80). He also allowed
that the Prophet’s Sunna might serve as evidence of the meaning of God’s speech
(al-Mughni, 17:69.19-70.2).

2% al-Jassas, for example, begins his a/-Fusil (3-16) with the principle that the
apparent meaning (zahir) of an utterance should be its default interpretation.

Aron Zysow has noted that “the classical Hanafi usi/doctrine stands out from
that of other legal schools in the consistency with which it defends a view of language that
permits confident, secure interpretation” (“Economy,” 98). “Historically the Hanafis
were partisans of the natural reading of the texts against those who claimed to be
pursuing a more sophisticated analysis of language” (“Economy,” 100). Zysow finds four
postulates undergirding this optimism about language: 1) language is an adequate means
of communication about the world outside and within man; 2) language is made up of
distinct elements which correspond to significant distinctions in reality; 3) language is a
system; 4) language is a public instrument.

2% See al-Jassas, al-Fusal, 1:100-101, 153, 182-187, 210, 259-279; al-Dabbisi,
Ta’sis al-nazar, 43; al-Saymari, Masa’il al-khilat, 102a, 117a; Abu al-Husayn al-Basri,
al-Mu‘tamad, 1:315.

27 See Zysow, “Economy,” 136.

2% Zysow (“Economy,” 98, 152-157) notes that an emphasis on clarity
characterizes both the hermeneutics of the classical Hanafi legal theorists and that of
Ibn Hazm. The similarity of Zahiri doctrine to the literalism of the Kharijiyya and of
the early Mu‘tazila has been noted by Schacht (Infroduction, 64).

% al-Shafi‘i (d. 204/820) was claiming nothing new when he emphasized that
God addressed humans in their own languages; theological debates and Qur’anic
exegesis were already based in part on study of the language of the Bedouin Arabs. The
claim that God sometimes uses words in new senses in revelation was a disputed
exception, and only demonstrates how entrenched was the general rule that God
addresses his creatures in ordinary human language. (This idea was advanced by the
early Mu‘tazila in support of their view of who fits the term ‘believer,” and it eventually
gained wide acceptance. Also sa/ah, which linguistically denotes prayer of any kind, is
frequently cited as a term whose meaning was modified by revelation to designate the
canonical form of worship.)

30 See Peters, God'’s Created Speech, 226-227, 408-409.
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30Lc Abd al-Jabbar, Sharh al-usiil al-khamsa, 529. Unlike Aba Hashim, “Abd
al-Jabbar did not define speech as meaningful (mufid), but recognized a category of
meaningless (muhmal) speech (ibid.). “Abd al-Jabbar argued that God’s speech can
only be discussed in terms of human speech. See a/-Mughni, 7:5. He criticized the
followers of Ibn Kullab for differentiating between this world and the unseen in their
definitions of speech, but praised al-Ash‘ari for applying the same definition of speech to
both — even though his definition was wrong. “Abd al-Jabbar, Sharh al-usil al-khamsa,
527-528.

302 “The speech of one of us is a way to the immediate (bi-dtirar)knowledge of
his intent, like perception which is a way to knowledge. This is only true if [the speaker]
is perceived, and his speech is perceived; then his intent can be known. It can be known
by pointing just as it can be known by speech; the speaker can choose between the two if
he knows that either one of them [conveys his intent] immediately. But this is not the
case with His speech (He is exalted), because He is not perceived.” (a/-Mughni, 17:12.)
“This world differs from the other world in that we know the intent of the speaker
immediately, whereas this is not true concerning the Eternal (He is exalted).”
(al-Mughni, 17:31.18-19.)

Concerning human speech, ‘Abd al-Jabbar noted that not all good human
speech conveys the speaker’s meaning immediately — the speaker may need to conceal his
meaning to avoid some harm, for example — but this does not prevent human speech
from conveying the speaker’s meaning in other cases (a/-Mughni, 17:32.5-35.2). When,
however, human speech fails to give necessary knowledge of the speaker’s intent, it then
does not give any knowledge at all, but only probable opinion (ghalib al-zann)
(al-Mughni, 17:58). Thus human speech is never a source of inferred knowledge,
whereas God’s speech always is, as we will see.

The postmodern reader will note that ‘Abd al-Jabbar’s view that human speech
gives immediate knowledge of the speaker’s intent is a textbook example of what Jacques
Derrida would call a logocentric view of speech.

303 All knowledge is either necessary and immediate (dariiri) or acquired and
inferred (muktasab). Necessary knowledge is “the knowledge which occurs in us, not
from ourselves,” a definition that is equivalent to “the knowledge we cannot in any way
banish from our soul.” Peters, God’s Created Speech, 54. Acquired knowledge is
knowledge humans have to work to acquire, by inquiry or reflection (nazar). Peters,
God’s Created Speech, 55.

God’s imperceptibility is not the only reason why his speech cannot produce
necessary knowledge. “Abd al-Jabbar held that human beings can only know about the
unseen (al-gha’ib, i.e. God) by acquired knowledge, through rational inquiry (nazar)
and inference (7stid/al) based on indicators placed for that purpose in this world by God.
One proof of this is that if knowledge of the unseen were necessary, unbelievers could
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only lack this knowledge by God’s choice, and so would be excused. Peters, God’s
Created Speech, 56, 59, 227-229, and 405-406. More specifically, knowledge based on the
evidence of revelation cannot be necessary, because one can only come to know that
revelation constitutes reliable evidence through inquiry, and because further inquiry is
often needed to know the meaning of the revealed speech. Peters, God’s Created
Speech, 95.
3 “[God] (he is exalted) must speak in such a way that his speech is an indicator
(dalala) for us, and the legally responsible person must reason from the indicator and
[his] knowledge of it.” a/-Mughni, 17:12.17-18. (See also a/-Mughni, 17:35.3-6, 50.)
‘Abd al-Jabbar also allowed that some of God’s speech may serve not as an indicator in
its own right, but as confirmation of some other indicator, as long as it strengthens the
evidence for what was already known through that other indicator. a/-Mughni, 17:12-13.

305 This analogy, of course, applies to God’s speech only in a very limited sense,
with respect to the impossibility of perceiving the speaker, and the epistemological
consequences that this entails. The Ashari theologian al-Baqillani used the analogy of
a last will and testament to illustrate his claim that God’s speech could exist before it was
addressed to a particular person. (He considered God’s speech eternal, but could not
claim that it eternally constitutes address (kAitab), since its being address depends on the
existence of a person who is addressed.) al-Bagqillani, a/- Taqrib wa-I-irshad, 1:336.

3% See al-Mughni, 17:105.5, 141.6-11.

397 With regard to the legal values of acts, see a/-Mughni, 17:141-142, and note
279 above.

With regard to other possible performative effects, I believe it would be most
consistent with “Abd al-Jabbar’s position to say that God’s speech cannot bring about
any performative effect of any kind, but can only convey information. As we saw above in
our discussion of the relationship between meaning and will, “Abd al-Jabbar held that
the effect God wills his speech to produce is always that human come to know the legal
values of acts, and sometimes that they perform those acts. God’s speech does not bring
about human acts, which are the free creations of human agents according to the
Mu‘tazila. Since it also does not bring about the legal values of acts, it cannot have any
performative effect whatsoever.

308 « All God’s speech by which he addresses [us] is never anything but a
statement.” (a/-Mughni, 17:23.) “As for that which is not an indicative statement, but
resembles command and prohibition in form and function, it only indicates the legal
values of acts. Promise and threat are included in what we have mentioned, because they
indicate God’s choice to do what the person under obligation deserves.” (a/-Mughni,
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17:94.) Commands and prohibitions are virtually equivalent to statements about the
obligatory or evil properties of acts, since such statements, like commands and
prohibitions, indicate that God wills or abhors the act in question (a/-Mughni, 17:23.18-
24:5). Promises are statements about future reward (a/-Mughni, 17:21.9); promises
indicate God’s will, and threats his abhorrence (a/-Mughni, 17:24.5-8).

‘Abd al-Jabbar recognized that indicatives can have a performative effect, but
the purpose of an indicative sentence, as understood by the grammarians, was to convey
information. Thus when “Abd al-Jabbar said that all of God’s speech functions as an
indicative statement, he meant that its function is purely informative.

Readers familiar with twentieth-century Euro-American hermeneutics will
recognize the notion that language is essentially descriptive and reducible to its
informative dimension as the principal target of speech act theory.

3% Richard Frank states: “For al-Jubba’i, as for all the Basrians, knowing is not
an intuition of simple essences or “forms” but is to know something about something |...]
to recognize it or understand it as having certain attributes, certain essential or accidental
qualities or characteristics, which it does in fact have. Language expresses (‘abbara) and
reflects what the mind knows, understands, or intends, and statements (i.e., formal
statements) are statements about things (ashya’), composed of a noun (7sm, sc., a name)
that signifies the thing that is known and a predicate (khabar) that indicates what is
known about it.” Frank, Beings and Their Attributes, 14; see also 27.

Michael Carter (“Linguistic Science,” 220) attributes to Greek influence the idea
that became part of Arabic grammar (beginning as early as al-Mubarrad), that a
sentence must contain £3 7da, information that can be true or false, in order to be a valid
sentence. Without denying Greek influences, Frank prefers to highlight the importance
of the Arabic language itself for the thought of the Mu‘tazila (Beings and Their
Attributes, 4-5 and 10).

310 3]1-Baqillani defines legal science (figh) as “knowledge of the revealed (rather
than naturally known) legal values of the acts of legally responsible persons, discovered
through rational inquiry” (al-Baqillani, a/-Taqrib wa-I-irshad, 1:171).

311 See note 279.

312 As we will see in chapter 4, al-Bagillani agreed with °Abd al-Jabbar that
human speech gives immediate knowledge of the speaker’s intent, but that God’s speech
cannot because the speaker cannot be perceived; the meaning of God’s speech must
therefore be inferred by reasoning from the words of revelation and other evidence.
Thus although God’s speech itself (that is, the eternal meaning behind the Qur’an) is
performative and essentially command, the temporal expression of that meaning has to
be interpreted as indicative evidence. For the Mu‘tazila reasoning proceeds from God’s
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speech to God’s will, whereas for al-Baqillani it moves from the verbal expression of
God’s speech to God’s speech itself; but both insist that the Qur’an is evidence from
which one must infer God’s will and thus God’s law.

313 At least by the postclassical period, performative speech (insha’) was
distinguished from speech that correlates (or fails to correlate) with something in the
external world (e.g. al-Jurjani, a/-7a‘rifat, s.v. al-insha’, no. 231). Jurists paid special
attention to the performative formulas whereby contracts such as marriage are entered
into and revoked (siyagh al-‘uqiid wa-I-fusiikh) (see e.g. Abu Jayb, al-Qamais al-fighi,
s.v. al-‘aqd - sighat al-‘aqd, pp. 255-256). These discussions, however, specifically
concern the legal effects of human utterances; I have not yet become aware of any
attempt in any period to interpret divine speech performatively.

314 The debate over commands and prohibitions, as well as Abd al-Tabbar’s
discussions of promises and threats, constitute an explicit translation of various modes of
speech into statements of legal values. A focus on the informative dimension of speech is
also evident, however, in the view that knowledge of language consists of knowing the
referents of words, and that the origin of language consisted in the assignment of names
to their referents. See e.g. Roger Arnaldez, Grammaire et théologie, 37. Another highly
‘referential’ feature of Shafi‘i legal theory is the pervasive concern with determining the
scope of reference that a term has in a specific utterance. The entire discussion of
general and particular expressions, and of the mechanism of particularization, is
dedicated to determining whether a term refers to all or only some of the things it
denotes. This reflects a concern with what speech describes rather than what it does.

315 Watt traces the earliest explicit formulation of the doctrine of the created
Qur’an to Bishr al-Marisi (d. ca. 218/833); it has also been attributed to al-Ja°d ibn
Dirham (d. ca. 105/723) and his pupil Jahm ibn Safwan (d. 128/746). See Watt, “Early
Discussions,” 28-29; Bouman, Le conflit autour du Coran, 3-5. Patton, Ahmed Ibn
Hanbal and the Mihna, 47, traces the doctrine to al-Ja‘d ibn Dirham; he notes (48) that
Bishr al-Marisi reportedly held the doctrine as early as 173/789. The doctrine early
became identified as characteristic of the Mu‘tazila, though they repudiated the men
who reportedly originated it.

The connection to polemics about the Trinity has been emphasized by Wolfson,
The Philosophy of the Kalam,; see also Bouman, Le conflit autour du Coran, 67-69. The
doctrine of the eternal Qur’an is compared to the Christian doctrine of the eternity of
the second person of the Trinity by al-Ma’mun in one of his letters regarding the
inquisition (Patton, Ahmed Ibn Hanbal and the Mihna, 67). Watt, however, denies the
doctrine resulted from debates with Christians, arguing that the problem arose from the
inner logic of the Islamic discourse itself (Watt, “Early Discussions,” 27-28). Madelung
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(“Origins,” 505-507) suggests that the doctrine was initially intended to avoid the
anthropomorphic notion that God speaks: instead he creates the sound of speech.

316 Watt (“Early Discussions,” 36) suggests that the doctrine of the uncreated
Qur’an was first formulated in the circles of men such as Malik (d. 179/795) and
al-Shafi‘1 (d. 204/820). Some suspended judgment on the question because it was not
dealt with in revelation. Others took various compromise positions, for example, that the
Qur’an is produced (muhdath) rather than created (makhliig) (see al-Ash‘ari,
Magalat, 1:351; Watt, “Early Discussions,” 39-40). Madelung (“Origins,” 512-522)
states that most traditionalists refused to call the Qur’an either created or uncreated,
until Ibn Hanbal declared the Qur’an uncreated (in the sense of eternal) in response to
the inquisition. The claim that the Qur’an is positively eternal was elaborated more
explicitly by the followers of Ibn Kullab (d. 241/8557).

317 The idea that the assertion of an eternal Qur’an would compromise God’s
oneness seems to have been an important argument for the early Mu‘tazila, and is
stressed by Madelung (“Origins,” 516-517) and Watt (“Early Discussions,” 33). The
letters of the caliph al-Ma’mn, by which he instituted the pro-Mu‘tazili inquisition (see
Patton, Ahmed Ibn Hanbal and the Mihna, 57-61, 65-69) present the issue as a matter
of upholding God’s oneness and respecting what God has said about his own speech,
though Watt thinks that al-Ma’miin was motivated entirely by the prospect of gaining
Shi‘i support (“Early Discussions,” 34-35). Patton (Afmed Ibn Hanbal and the Mihna,
50-54, 126) presents al-Ma’muin as a liberal thinker genuinely interested in theology; he
acknowledges that al-Ma’mun’s doctrine correlated with his Alid sympathies, but
opines that the mihna was for him primarily a religious and not a political matter.

318 This popular support rallied around the figure of Ahmad Ibn Hanbal
(d. 241/855), who was famously imprisoned for his refusal to declare the Qur’an created.
He and his followers are generally regarded as holding the traditionalist position that the
words one hears when the Qur’an is recited are actually eternal, though Patton (AAamed
1Ibn Hanbal and the Mihna, 34-35, 102, and especially 184-186) understands him to have
held something like the Ash“ari doctrine: God’s word is uncreated and eternal, but its
lafz (the human act of writing or reciting the Qur’an) is created. Madelung (“Origins,”
515-518) says that Ibn Hanbal called the Qur’an uncreated, and implicitly regarded it as
eternal.

319 See “Abd al-Jabbar, Sharh al-usil al-khamsa, 527, 531-532.

320 See chapter 4, where the development of this theory and its hermeneutical
consequences will be presented in more detail, and where the two senses of ma ‘na
(meaning and attribute) will be explained.
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321¢Abd al-Jabbar himself defined speech as sound (‘Abd al-Jabbar, Sharh
al-usial al-khamsa, 528-529), which is one of several types of accidents that are directly
perceptible. But this type of accident must inhere in a material substrate, whereas the
Ash‘ariyya claimed that God’s speech subsists in his essence. This is why “Abd
al-Jabbar said (see note 324 below) that the attribute of speech that the Ash‘ariyya
proposed cannot be directly known or grasped by the mind (ma‘qiil). See Frank, Beings
and Their Attributes, 70, 104-105.

The argument that follows depends on the theory of attributes developed by the
Basra Mu‘tazila (and more particularly by the school of Abat Hashim), on which Frank’s
Beings and Their Attributesis the indispensable reference. In this system, a ma nais an
‘entitative accident’ (Frank’s term) by virtue of which the thing in which it inheres may be
described as having a certain attribute (sifa) or being in a certain state (4a/). In such a
system the ma ‘na that the Ash‘ariyya assert to be God’s speech would be distinguished
from God’s attribute or state of ‘being speaking.’

322 See “Abd al-Jabbar, Sharh al-usil al-khamsa, 533; Frank, Beings and Their
Attributes, 23-24, 27, 60-64, 136.

32 See Frank, Beings and Their Attributes, 61-62, 107.

32 See ‘Abd al-Tabbar, Sharh al-usil al-khamsa, 532-533, 536-537; Frank,
Beings and Their Attributes, 135-136.

325 Ibn Kullab’s thesis that the Qur’an one hears recited is a representation of
God’s eternal speech, was superceded in Ash“ari discourse by the theory that it is an
expression of it. “Abd al-Jabbar deals with both versions similarly in his Sharh al-usil
al-khamsa, 527-528.

326¢ Abd al-Jabbar, Sharh al-usiil al-khamsa, 527-528; al-Mughni, 7:20.8-10.
327 al-Mughni, 7:19.21-20.2; 20.14-16.

328 Recall that °Abd al-Jabbar defined all speech as a sequence of letters (which
are themselves sounds). See page 72 above, and “Abd al-Jabbar, Sharh al-usil
al-khamsa, 528-529. “Abd al-Jabbar’s position, then, was that God’s speech must be
identified with the concrete Qur’an “that we hear and read today” (ibid., 528). “Itis
obvious,” he remarked, “that one cannot benefit from something eternal” (ibid., 531).

Note that “Abd al-Jabbar did not claim that human recitation of the Qur’an is
produced by God, since he held that human acts are produced by human agents. But the
words of the recitation may be literally attributed to God, just as the poems of Imru’
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al-Qays are rightly attributed to him even when they are recited by someone else. (Ibid.,
528.) God’s creation of his speech occurred only once, when he created it as an accident
(ma‘na) in the heavenly Preserved Tablet.

32 See in particular “Abd al-Jabbar, Sharh al-usil al-khamsa, 535-536, where he
argues that speech must be considered an act of the speaker rather than an attribute
subsisting in the speaker, as the Ash“ariyya claimed.

30 See Frank, Beings and Their Attributes, 135-138. An act (such as the act of
knowledge) that is inferred from our awareness of the agent’s being in a certain state (his
being knowing) is sometimes an accident (ma ‘na)in the agent; but when we know the
agent to be acting (e.g. speaking) only through our knowledge of the act (speech) as
produced by the agent, the act itself is not an attribute of the agent, but rather that thing
which has come to be through his power of efficient causality. Thus God’s act of
speaking is not differentiated from his speech, as it might be in English; his act is
identical to the sequence of sounds that he creates.

331 al-Mughni, 7:48:4-5. In addition to will and intent, *Abd al-Jabbar also
mentions motivations.

Some early Mu‘tazila, including Thumama ibn Ashras (d. 213/828?) and
al-Jahiz (d. 255/869), had argued that a person’s will itself is in fact the only act that is
strictly attributable to him. Abu al-Qasim al-Balkhi, Dhikr al-mu‘tazila, 73.

32¢ Abd al-Jabbar, Sharh al-usiil al-khamsa, 535:17-536.3:

“That which proves [that the speaker is the doer of his speech] is that when the
people of language believe that a [particular] speech depends on its doer, they call him a
speaker, but when they do not believe [the speech to depend on him], they do not call
him [a speaker]. Accordingly, they attribute the speech of an insane person to a jinn, and
they say that the jinn is speaking through his tongue, when they see that the speech does
not depend on him in the way that an act depends on its doer. If it were permissible to
say that a speaker is not the doer of the speech, the same would be permissible in the case
of one who vilifies [another], or strikes [him], or breaks [something], or the like; . . . but
we know that this is not the case.”

This must be read in light of his definition of “the way that an act depends on its
doer” as its proceeding according to the agent’s will and intent in a/-Mughni, 7:48:4-5.

333 Indeed if God’s speech did not proceed from him in accordance with his will
and intent, it could not serve as evidence (dalil) of anything, for according to “‘Abd
al-Jabbar speech is not a da/ilunless the speaker intends it as such, and reasoning based
on it is valid only if it proceeds according to the intent of the speaker. Peters, God’s
Created Speech, 59-60, 65.
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334 ¢ Abd al-Jabbar discussed God’s speech under the general topic of God’s
justice, which concerns his actions. See “Abd al-Jabbar, Sharh al-usil al-khamsa,
527.1-4. His principal concern was therefore to show that God’s speech is a good act,
which is what makes it just. A good act must be beneficial, but since God cannot himself
benefit or suffer harm from anything, his speech must benefit someone else, namely his
creatures. “Abd al-Jabbar emphasized that it is its function of revealing the law that
makes the Qur’an “one of God’s singular blessings, indeed, one of the greatest
blessings.” Sharh al-usil al-khamsa, 527, 528.

‘Abd al-Jabbar implicitly criticized the Ash®ari theory of speech for in effect
denying that a speaker is responsible for the goodness or badness of his speech, as an
agent is responsible for his acts: “If it were permissible to say that a speaker is not the
doer of the speech, the same would be permissible in the case of one who vilifies
[another], or strikes [him], or breaks [something], or the like.” Sharh al-usil al-khamsa,
535-536.

335 al-Ash‘ari, for example, declared in his a/-Ibana that “he who thinks that the
Qur’an is created makes it the word of a mortal” (Klein’s translation, p. 69), which puts
the Mu‘tazila on the same level as the polytheists of Mecca who rejected the Prophet
Muhammad’s message.

Among non-Muslim scholars, W. Montgomery Watt has interpreted the
Mu‘tazili position as a way of upholding the primacy of reason, and identified the
doctrine of the Qur’an’s eternity with those who upheld the primacy of revelation. Watt,
“Early Discussions about the Qur’an,” 104; see also 99-103.

Kevin Reinhart likewise ascribes to the Mu‘tazila a low view of revelation,
though he also recognizes the ontological factors that affected their views on the “before
revelation” question. Reinhart, Before Revelation, 159, 161, 173-174.

Wael Hallaq takes a similar view, interpreting any compatibility between Ashari
and Mu‘tazili legal theories as a “concession to revelation” by the Mu‘tazila,
necessitated by their declining position vis a vis their more conservative opponents.
Hallaq, A History of Islamic Legal Theories, 32.

This view of the Mu‘tazila may result partly, in Euro-American scholarship, from
a tradition of reading Muslim theological texts in terms of the Christian theological
problem of the relationship between reason and revelation, which has led scholars to
polarize Islamic theology into rationalist and fideists camps in a way that does not do
them justice. Roger Arnaldez (Grammaire et theologie, 16) has written that this
problem is foreign to the Muslim discourse. The Muslim theologians themselves, of
course, differed over the relation between ‘ag/(reason or natural knowledge) and sam*
(hearing, revelation). But it must be remembered that the logical priority that the
Mu‘tazila accorded to ‘ag/actually served to affirm rather than deny the epistemological
value of revelation. (See e.g. “Abd al-Jabbar, Mutashabih al-qur’an, 1ff.)
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Furthermore, while in theology the Mu‘tazila accorded a large role to rational inquiry, in
law they relied on revelation quite as heavily as their opponents, because they held that
most of the legal values discussed in legal science could not be known by unaided reason.
It is as a source of law, “Abd al-Jabbar said, that the Qur’an is one of God’s greatest
blessings (see note 334).

336 Nineteenth-century Western scholars of Islam came to regard the Mu‘tazila as
“the free-thinkers of Islam.” Walter Patton opined in 1897 that the miAna constituted a
fateful struggle between Islamic orthodoxy and rationalist principles of free thought that
were ultimately incompatible with the Qur’an, the Hadith, and Islam (AAmed Ibn
Hanbal and the Mihna, 2). He accepted the label “freethinkers” for the Mu‘tazila
(ibid., 48,190 n. 1), but did not share the enthusiasm of European scholars for the
Mu‘tazila because he understood their free thinking as an attempt to avoid the law out
of a desire for self-indulgence (ibid., 6).

Michel Allard has argued that although the Mu‘tazili view of God’s attributes
“contains the basis for a rejection of revelation,” because it denies that God really has
attributes that are ascribed to him in the Qur’an (Allard, Le probléme des attributs
divins, 180), their doctrine that the Qur’an is created makes it accessible to humans,
though it also implies that it cannot really give knowledge of God himself (ibid., 19, 306-
307). This expresses well the position of “Abd al-Jabbar, who did not regard the Qur’an
primarily as a source of knowledge about God, but about human acts. Allard notes that
the Ash‘ariyya strove to defend the Qur’an as the basis for our knowledge of God’s
attributes, and suggests that this required making the Qur’an an expression of the eternal
divine nature itself, rather than a part of the created realm that uses language applicable
only to creation.

337 For much fuller discussions of the variety of positions and arguments on God’s
attributes, see Allard, Le probleme des attributs divins; Frank, Beings and Their
Attributes; and al-Ash®ari, Magalat 1:244-250. On God’s speech, see Bouman, Le
conftlit autour du Coran; Peters, God'’s Created Speech; and al-Ash‘ari, Magalat 1:267-
270 and 2:256-272.

338 The multiple uses of the term ma ‘na will be discussed on page 115.

339 On Ibn Kullab’s theory of God’s speech see al-Ash‘ari, Magalat, 2:257-258.
Also associated with this proto-Ash®ari, anti-Mu‘tazili theological movement were
al-Harith ibn Asad al-Muhasibi (d. 243/857), a famous mystic who is said to have been a
friend of al-Shafi‘l (Chaumont, “al-Shafi‘iyya,” in £F), and al-Qalanisi (d. early
4th/10th century). All three are discussed by Michel Allard (Le probleme des attributs
divins, 133ff.), who speculates that al-Qalanisi probably studied with both Ibn Kullab
and al-Muhasibi, and may have taught al-Ash‘ari (ibid., 135-139).
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30 al-Ash®ari, Magalat, 2:257-258 and 2:270. See also Ibn Farak (Mugarrad
magqalat al-As‘art, 328.10-12), who insists that, contrary to what was reported by
al-Dabbi, Ibn Kullab did not regard commands, prohibitions, and statements as
themselves produced in time (muhdath). Rather, he held that God’s uncreated speech is
itself command, prohibition, and statement (Gimaret’s proposed correction to the text
here may be disregarded), although it was not eternally so. It only became these things
when God caused his speech to be heard and understood. This position follows from Ibn
Kullab’s view (reported by al-Ash®ari, Magalat, 2:133) that speech constitutes a
command, prohibition, or statement only by virtue of its (created) object (the person
addressed, the ma’miror munha or mukhbar).

31 On al-Ashari see Gimaret, La doctrine d’al-Ash‘ari: McCarthy, The
Theology of Al-Ash‘ari; and Allard, Le probleme des attributs divins.

Joseph Schacht doubted the stories of al-Ash®ari’s defection from the Mu‘tazila;
that some such conversion took place is generally accepted, and is defended by Michel
Allard, Le probleme des attributs divins, 41. He is usually said to have been a Shafi‘1 in
jurisprudence, although there are reports that he was a Maliki, and perhaps also a
Hanafi at some point (see Gimaret, La doctrine d’al-Ash‘ari, 517-519). His most
noteworthy teachers were the Mu‘tazili theologian Abiu “Ali al-Jubba’i (d. 303/915-16),
and the Shafi‘1 jurist al-Marwazi (d. 340/951, a pupil of Ibn Surayj); both were
apparently engaged in discussions of legal theory (see Stewart, Islamic Legal Orthodoxy,
34 and 37).

It is widely reported that al-Ashari adopted Ibn Kullab’s model of speech,
which eventually came to be identified with the Ash®ariyya. Gimaret, La doctrine
d’al-Ash‘ari, 19; “Abd al-Jabbar, Sharh al-usil al-khamsa, 527-528. Ibn Farak, in his
Mugarrad magalat al-As‘ari (59-69; also 192.4-8), gives a detailed account of
al-Ash‘ari’s own version of the theory: God’s speech is an eternal attribute subsisting in
his essence (59.11-12). Unlike human speech, it is not an action (198.16). It is itself
recited, heard, memorized, and written, but our recitation of it is temporally produced
(muhdath) (59-62). God’s speech is a single indivisible meaning, yet it encompasses an
infinity of meanings, including commands, prohibitions, statements, and questions. It has
these meanings eternally, by virtue of its own nature, not by virtue of its objects (as Ibn
Kullab held; see note 340), nor by virtue of the verbal expressions that indicate these
meanings (65-67).

It is curious that nowhere in his extant writings does al-Ash“ari explicitly embrace
Ibn Kullab’s theory of speech as his own, though he describes it in his Magalat (2:257-
258 and 2:270). His failure to mention it in his lengthy defense of the doctrine of the
uncreated Qur’an in a/-Ibana (63-104, or Klein’s English translation pp. 66-82) may
reflect a reluctance to flout it before a traditionalist audience, for whom the work was
apparently written (Allard, Le probleme des attributs divins, 51-52; Gimaret, La doctrine
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d’al-Ash‘ari, 10-13). Its absence from his very brief statement on the Qur’an in the
Magalat (1:346, which must be read in light of 1:350.5-6) is not remarkable, but it is
surprising that he did not even hint at it in his very substantial discussion of the eternal
Qur’an in a/-Luma“(23-30). Still, as Gimaret points out (La doctrine d’al-Ash ‘ari, 18-
19), this does not disprove Ibn Firak’s report, for al-Ashar’s extant writings represent
only a small fraction of his works.

A few pieces of positive evidence raise some question about how consistently
al-Ash‘ari upheld and applied Ibn Kullab’s theory of speech. First we have al-Ash‘ari’s
explicit rejection of al-gawl bi-I-lafz (Magalat, 1:346.17, which must be read in light of
1:350.5-6). The Lafziyya, in the heresiographical vocabulary of the traditionalists, were
those who held Ibn Kullab’s view that the human utterance or recitation of the Qur’an is
created (see al-Ash‘ari, Magalat, 2:271.8, and Josef van Ess, “Ibn Kullab,” in EF
Supplement). al-Ash®ari goes on to say that the human utterance of the Qur’an (a/-lafz
bi-I-qur’an) cannot be called either created or uncreated (Magalat, 1:346.17-18, in light
of 1:350.5-6). Ibn Farak provides two ways of reconciling this passage with Ibn Kullab’s
theory (Mugarrad maqalat al-As‘ari, 60.18-61.21). First, al-Ashari held that humans
cannot properly speaking utter the Qur’an, though they can recite it. (Note, however,
that in his Magalat, 2:270-271, 1290, al-Ash‘ari treats our /afz and gira‘a of the Qur’an
as a single topic, and links the view that humans cannot utter the Qur’an to the
Mu‘tazila.) Second, he feared that calling our utterance of the Qur’an created would
lead the masses to believe the Qur’an itself was created. These explanations are not
implausible, but at best they leave the impression that al-Ash“ari was somewhat reticent
in his endorsement of Ibn Kullab’s views.

There have also been several different accounts of what al-Ash“ari thought the
term ‘speech’ encompassed. al-Juwayni reports (a/-Burhan, 1:61) that although
al-Ash‘ari apparently held that expressions are not really speech, he contradicted this
position in his Jawab al-masa’il al-Basriyya when he said that the term speech (kalam)
literally designates both inner speech (kalam al-nafs, which is generally identified with
the ma‘na of speech) and its expression. The same is reported by Abu al-Qasim
al-Ansari, according to Gimaret, La doctrine d’al-Ash‘ari, 205 n. 7. This does not
actually amount to denying the distinction between inner speech and its expression; it
only broadens the term speech to encompass both. But a much later report by the
Hanbali Ibn al-Najjar (d. 972 AH) relates from al-Ash®ari an even richer muddle of
views: 1) speech literally refers only to ma ‘na; 2) speech literally refers only to 7bara; 3)
speech literally refers to both (Sharh al-kawkab al-munir, 2:11.3-5). The second
position is that of the traditionalists and the Mu‘tazila, and is incompatible with Ibn
Kullab’s theory. This report may be nothing more than a misinterpretation of
al-Ghazali’s a/-Mustasta (1:100.16-17), and Ibn al-Najjar contradicts it on 2:9.7-9 when
he attributes only the third view to both al-Ash‘ari and Ibn Kullab; but it illustrates
nevertheless that there was some debate or confusion about al-Ashari’s definition of
speech.
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Another trace of uncertainty comes through Ibn Farak himself, who cites (in
Mugarrad magalat al-As‘ari, 335.15-19) a report that al-Ash®ari held that a command
or a statement cannot be what it is solely by virtue of its own nature, because the verbal
form (sira) that expresses it can also express other meanings. Ibn Firak rightly points
out that this argument assumes an identity between speech and the verbal form that
expresses it; he concludes that it was attributed to al-Ash®ari in error. Indeed, one can
imagine that Ibn Firak’s source (Muhammad ibn Mutarrif al-Dabbi al-Astarabadi)
was attempting to report al-Ash‘ari’s argument that a command or statement cannot be
what it is solely by virtue of its verbal form, but lost sight of his distinction between verbal
form and the speech it expresses. Alternatively, rather than dismiss al-Dabbi as
incompetent, one could speculate that al-Ash“ari did in fact make such an argument
before he abandoned his Mu‘“tazili views (cf. the arguments of the Mu‘tazili “Abd
al-Jabbar in a/-Mughni, 17:14-17); but this would raise the question of why al-Dabbi
included it in his compendium of al-Ash®ari’s views, which was intended, or at least
received, as an Ash®ari handbook (see Mugarrad maqalat al-As‘ari, 323, and Gimaret’s
French introduction to it, 18-19). Another possibility, which we should not lightly
dismiss, is that al-Dabb1’s report reflects a genuine discrepancy in the way al-Ash‘ari
spoke about speech, or perhaps a later disagreement about what al-Ash‘ari’s theory of
speech was.

None of this evidence is very persuasive in its own right, but taken together with
the conspicuous silence of his own writings, it suggests that al-Ashari did not make Ibn
Kullab’s theory of speech a central pillar of his thought, and did not consistently apply it
to all the subsidiary problems on which it would later be brought to bear by his followers.
It may be that Ibn Kullab’s theory was not seriously integrated into the system of the
Ash‘ariyya until the after the founder’s death.

342 a]-Ash‘ari is said to have changed his mind on numerous topics, including
even some major points (see Gimaret, “Document majeur,” 187-188, especially n. 21).

3 Ibn Farak (Mugarrad magalat al-As‘ari, 192.18 =193.2) claims that
al-Ash‘ari wrote in favor of those who suspended judgment on three distinct interpretive
problems: whether the Prophet’s actions constitute evidence that those acts are good or
obligatory for Muslims; whether apparently general expressions should be interpreted as
general or particular; and whether revealed commands entail legal obligation. There is
no reason for doubt on the first point, on which al-Ash“ari departed from the Shafi‘i
tradition, engaging in widely-followed debates with his teacher Abu Ishaq al-Marwazi
and with Aba Bakr al-Sayrafi (both of them students of Ibn Surayj). But this is not
strictly a question of language or hermeneutics. On the questions that concern us here —
general expressions and commands — the evidence is contradictory. We do not have any
statements on these questions, in the context of legal hermeneutics, from al-Ash‘ari’s
own pen; our earliest evidence is to be found in the writings of al-Baqillani (d. 403/1013)
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and Ibn Farak (d. 406/1015). As Gimaret has noted (“Document Majeur,” 192-193),
later accounts of al-Ash‘ari’s views rely heavily on these second-generation witnesses,
rather than on the master’s own works. The reports of subsequent authors, therefore,
generally should not be considered independent evidence of al-Ash®ari’s views.

On the whole, I do not question Gimaret’s assessment (La doctrine d’al-Ash ‘ari,
17-20) that our principal early witness, Ibn Farak, is a trustworthy recorder of
al-Ash‘ari’s thought. Ibn Farak acknowledges, however, that among the views that he
has placed in al-Ash‘ari’s mouth are some that he has quoted directly from his books,
others that he has reformulated, and others on which he has found no specific
statements, but has inferred positions that seem to follow from the master’s basic
principles. All of these, says Ibn Farak, he has attributed to al-Ashari using the same
formula, “he used to say ...” (Mugarrad maqalat al-As‘ari, 339.1-3; see also 202.7-9).
Thus for example, when he says on p. 165.2-4 that al-Ash‘ari “used to say” that general
expressions do not indicate generality by virtue of their verbal form in any context, we do
not know whether this represents a quote from al-Ash‘ari, or Ibn Farak’s judgment of
what seems most reasonable and most consistent with al-Ash®ari’s other views (as is
suggested by 165.6-7). When he states the same principle again on pp. 191-198, in the
context of legal theory, his illustrations are theological, which suggests that he is inferring
a legal-theoretical principle from al-Ashar1’s theological works. The only relevant point
on which Ibn Farak is undoubtedly citing al-Ash“ari directly is the meaning of the word
“command,” on which he reports that the master stated two different views in two
different places (Mugarrad maqalat al-As‘ari, 67.6-8). There is, therefore, no specific
point of legal hermeneutics on which Ibn Fuarak gives us an uncontested report that we
know to be derived directly from al-Ashari’s own writings. Only a couple of generations
later, al-Juwayni began to suspect that al-Ash®ari’s views on ambiguous language (such
as general expressions) were not being reported correctly, but had been unduly
generalized into a systematic position of suspension of judgment. Through his study of
the interpretive moves al-Ash‘ari made in his arguments, al-Juwayni became convinced
that he had suspended judgment on them only when dealing with matters of belief, in
which one might aspire to certainty, but had been willing to rely on the apparent
meanings of expressions in legal arguments, where it is often necessary to accept mere
probability as a basis for action (a/-Burhan, 1:166.11-19 1355).

Even the earliest reports of al-Ash°ari’s legal-hermeneutical views, then, may
reflect the inferences and extrapolations of his followers. These interpretations were not
formulated in a neutral environment. Ibn Firak’s wide-ranging dispute with al-Dabbi,
the author of a previous compendium of al-Ashari’s views, shows that there was already,
by the close of the 4th/10th century, fierce contention over what al-Ash®ari’s views had
been (see Gimaret’s “Document Majeur,” 198-201, and his French introduction to Ibn
Farak, Mugarrad maqgalat al-As‘ari, 18-19; Gimaret himself, however, does not give
any weight to al-DabbfT’s rival reports; see La doctrine d’al-Ash‘ari, 20). Scholars ever
since — Muslims and now orientalists as well — have debated whether al-Ash®ari was more
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akin to the Mu‘tazila or to Ibn Hanbal. (See Makdisi, “Ash‘ari and the Ash‘arites;” see
also the traditionalist defenses of al-Ash“ari that follow the 1948 Hyderabad edition of
his /bana, and Gimaret, La doctrine d’al-Ash‘ari, 21-23.) The reports of second-
generation and later Ashariyya, therefore, cannot be used uncritically to reconstruct
al-Ash®ar’s legal hermeneutics, but must be read as arguments in a developing conflict
over how to interpret and systematize the master’s shifting thought. Specific reports
about his views on each question will be examined in the following notes.

3 Considering his training under Ibn Surayj’s pupil al-Marwazi (d. 340/951),
himself the author of an early work on legal theory, Kitab al-fusil i ma‘rifat al-usil
(Stewart, Islamic Legal Orthodoxy, 34, no. 9), one would expect al-Ash®ari to have
engaged in the legal-theoretical debates of his time. Our evidence for his views, however,
is mostly second hand. His Magalat, which touches briefly upon the major topics of legal
theory (2:162 and 172-174), provides a sketch of what he considered the important
debates of his day, but does not state his own position on most of them. His other extant
works contain statements of his position on the interpretation of general expressions (see
note 345), but these are contradictory, and are not made in the context of legal theory. In
reconstructing al-Ash‘ari’s legal hermeneutics we are thus mostly dependent on the
reports of later scholars, which may reflect the greater systematization of subsequent
generations.

35 The claim that one must suspend judgment as to whether an apparently
general expression refers to all or only some of the things it linguistically encompasses
was first made by the Murji’a in the context of the debate over whether God’s threat of
punishment applies to all grave sinners, or only to those who are unbelievers (see above
page 23). al-Ash‘ari made the same claim, in the same context, in his Kitab al-luma’,
80-82. One of the defining tenets of the Mu‘tazila was that God must punish sinners in
hell, as he has threatened in passages such as Q 82:14, “evildoers will be in hell;” here
al-Ash‘ari responded that without additional evidence, it cannot be decided whether
verbal forms such as “evildoers” (al-fujjar) refer to all those they denote, or to only some
of them (in this case, unbelieving evildoers). This precisely corresponds to al-Baqillani’s
suspension of judgment with regard to general expressions, though al-Ash‘arf states his
position without using the term wagf; 3 3539 IS L 3l 3 e 2 55 LUV 238 ulS Ll"
" Y) JSH (g ga gl e Y el ¢ JSI e oy () e ol Gl e )
(Kitab al-luma‘, 81.7-9). (A few lines later he uses ‘@mm and khass, corresponding to
his usual terms ku//and ba‘d.)

Gimaret suggests (La doctrine d’al-Ash‘ari, 522-524) that al-Ash®ari arrived at a
position of suspension of judgment on all apparently general expressions by systematizing
the theological arguments of the Murji’a. I find no indication of this in any of
al-Ash‘ari’s extant writings. Later reports offer conflicting evidence, claiming variously
that he suspended judgment on all general expressions, or that he interpreted them as
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general by default, or as particular by default. Ibn Farak paraphrases the statement
quoted above from the Kitab al-luma°, and ties it specifically to verses of promise and
threat (Mugarrad maqalat al-As“ari, 164.9-12), but then goes on to say that al-Ash“ari
suspended judgment not only on statements of promise and threat, but on general
expressions in any context (165.2-5). When presenting al-Ashari’s legal theory (190-
202) he again attributes to him a position of wagfon all general expressions, including
commands as well as statements (191.10-19, 196.4-5, and 197.17-22). This attribution is
corroborated by al-Baqillani, a/-Taqgrib wa-I-irshad, 3:51. But Ibn Furak also quotes
(Mugarrad maqgalat al-As‘ari, 165.10-11; see also 325.11-12), from al-Ash‘ar’s 7afsir,
the opposite view that apparently general expressions must be interpreted as general
unless some evidence indicates otherwise: “ ¥ ¢s_jala g 4a gac Ao 23S ¢l ja) 82 ()
Jadall 4ad W 7 a]-Ash®ari makes a similar statement in his Ibana, 139-140, although in
this instance it could perhaps be argued that he is only citing this position, which the
Mu‘tazila accept, as a hypothetical premise from which to refute another Mu‘tazili
claim. To further complicate the matter, Ibn Farak also quotes (and dismisses) a report
by al-Dabbi that al-Ashari interpreted apparently general commands and statements as
particular (Mugarrad magalat al-As‘ari, 325.8-16; cf. 20.2-3; the missing words on 325.9
may be supplied so that the sentence reads “ e JLally el Y1 g ga (S Ja

A ga g [aead) J8) e lelan] 43Y (o geadl) )

There are at least two ways to approach this contradictory evidence. The first is
to suppose that al-Ashari changed his mind. We might speculate, for example, that
upon breaking with the Mu‘tazila, who interpreted verses of threat as applying generally
to all grave sinners, he adopted the stringent Murji’1 position of interpreting all Qur’anic
texts as particular by default. This is the view reported by al-Dabbi; it is also the last of
seven views ascribed to the Murji’a by al-Ash®ari (Magalat, 1:228.12-17). Later he may
have moderated his position to one of wagfon all general expressions; this is the stance
recorded by Ibn Fiirak and al-Bagqillani, and reflected in his own interpretation of the
verses of threat in the Kitab al-luma‘. Finally, in an attempt to convince the
traditionalists of his orthodoxy, he may have affirmed their position that apparently
general statements should be interpreted as general by default. This is the view
articulated in the 7/bana and reported by Ibn Furak from the 7afsir. It should be noted
that any of these views could be made to support a Murji’i position on the status of grave
sinners; see al-Ash‘ari, Magalat, 1:225-228.

This explanation of the evidence is messy, but it is not inherently improbable, for
al-Ash‘ari is said to have changed his mind on many questions (see note 342). It accords
well with Allard’s thesis (Le probleme des attributs divins, 51-52 and 250) that al-Ash“ari
wrote or at least reworked the /bana late in his life, in an attempted rapprochement with
the Hanbaliyya.

There is, however, another equally plausible way to unravel this snarled evidence,
which is to suppose that al-Ash®ari never claimed to have a uniform principle for
interpreting general expressions. He may have suspended judgment in theological
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arguments while assuming generality by default in law, as al-Juwayni contends
(al-Burhan, 1:166.11-19 1355; see note 343 above). al-Dabb1’s report may preserve a
radical Murji’i argument that he made at some point. The claim that he extended the
suspension of judgment to all general expressions may represent a later attempt, by his
disciple Ibn Mujahid or by the latter’s pupil al-Baqillani, to develop certain aspects of
his thought into a systematic hermeneutical theory. Their portrait of al-Ash®ari as the
champion of a broad theory of wagfappears to have gained widespread acceptance, and
was reported by Ibn Fiarak as his most well-known view; yet Ibn Farak also called
attention to his largely forgotten statement in the 7afsirin support of the default of
generality, no doubt because this was Ibn Furak’s own view (see his Mugaddima fi
nukat, 6; but cf. his Mugarrad maqalat al-As‘ari, 165.5-7, which may just represent his
understanding of al-Ash‘ar1’s position). The other Khurasani Ash‘ariyya, who were
influenced mainly by al-Ash‘ar?’s disciple al-Bahili, likewise held to the default of
generality (e.g. “Abd al-Qahir al-Baghdadi, who favors this view in Usi/ al-din, 218-
219). al-Bagqillani alone of all al-Ash®ar1’s early followers defended suspension of
judgment on general expressions in legal theory.

From the vantage point of later theory, it may seem disrespectful to suppose that
al-Ash‘ari did not interpret general expressions uniformly. We must be careful,
however, not to project back into the early 4th/10th century the kind of unifying
hermeneutical vision that drove al-Baqillani. To apply different interpretive principles
to different types of general expressions was not without precedent: some of the Murji’a
interpreted commands as general by default, even though they did not interpret
statements generally (al-Ashari, Magalat, 1:228.18, in the context of 1:225-228; cf. Ibn
Farak, Mugarrad maqalat al-As‘ari, 165.5-6 and 197.17-18). On the other hand, to
uniformly suspend judgment on them would have been more of a novelty. When
al-Shafi‘i, a century earlier, introduced the categories of general and particular into legal
hermeneutics, he interpreted apparently general speech as general by default. His
concern was to reconcile general texts with a superabundance of contradictory evidence;
general texts concerning which there was no other evidence did not seem to him
problematic, and the suspension of judgment, as a methodological principle for dealing
with them, does not seem to have ever crossed his mind. In al-Ash‘ari’s time, suspension
of judgment was still not a broadly conceived interpretive principle, but just one of
several positions on the specific issue of the promise and the threat. If we take
al-Ash‘ar’’s Magalat (a survey of theological disputes that briefly covers basic points of
legal theory on 2:162 and 172-174) as representative of the issues and terminology
current in his time, it is striking that the only issue with respect to which a position of
waqfis mentioned is the interpretation of general expressions, and that solely within the
context of the promise and the threat (1:225-228, 1:336-337). General expressions are
discussed in two other contexts (1:228 and 2:134), but without any reference to a position
of wagf. 1bn Furak (Mugarrad maqalat al-As‘ari, 165.5-6 and 197.17-18) reported that
some of the Ash‘ariyya and/or Murji’a suspended judgment on both statements and
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commands, but this development must have postdated al-Ash®ari, who knew of no such
position in his Magalat, 1:228. It makes good historical sense, therefore, to suppose that
al-Ash‘ari suspended judgment on general expressions when arguing about the status of
the grave sinner, but treated them differently elsewhere.

However we interpret the evidence — whether we suppose that al-Ash®ari had no
uniform position on this matter, or that he changed his mind, or both — we are left with
the impression that his ways of interpreting general expressions were an ad hoc feature of
his arguments, not a general principle embedded in a systematic interpretive theory.

6 Nowhere in his Risala did al-Shafi‘i (d. 204/820) state a position on the
default interpretation of imperatives. He did say that the Prophet’s prohibitions
constitute forbiddance by default (217 1591, 343 1929), but this did not necessarily entail
a corresponding position on commands: the Mu‘tazila generally interpreted
prohibitions as forbiddance, yet held imperatives to be recommendations (‘Abd al-Qahir
al-Baghdadi, Usil al-din, 215.14, 216.9-11; al-Baqillani, a/- Tagrib wa-I-irshad,
2:48.12-13). In later discussions of the legal force of imperatives, al-Shafi‘i was most
often cited in favor of obligation (e.g. “‘Abd al-Qahir al-Baghdadi, Usa/ al-din, 215.13-
14; al-Juwayni, a/-Burhan, 68.9-10), but also sometimes in favor of recommendation or
even suspension of judgment (al-Baqillani, a/-Taqgrib wa-I-irshad, 2:26-27, 2:46-49).
al-BaqillanT’s testimony, however, shows plainly that these conflicting reports were not
based on general statements of principle in al-Shafi‘T’s own writings, but were inferred
from his arguments on specific points of law. Unqualified commands and prohibitions
were not particularly important to al-Shafi‘T’s hermeneutical project, for they seemed to
pose no interpretive dilemma; he was more concerned with imperatives that had to be
interpreted in light of seemingly conflicting evidence.

One of his principal disciples, al-Muzani (d. 264/877-8), directly addressed the
question of the legal force of commands and prohibitions. He elaborated (and attributed
to al-Shafi‘7) the view that by default they should be interpreted as general and definite,
in accordance with their apparent meaning (“a/a a/- ‘umim wa-I-zahir wa-I-hatam)
(al-Muzani, Kitab al-amr wa-I-nahy, 153.6-9). Instead of the term obligation he used
definiteness (hatam), by which he meant both a legal value opposed to recommendation
and permission (153.7-9), and the way in which a legal value applies to an act (153.9-10).
His vocabulary, and the composite nature of the position he attributed to al-Shafi‘T,
reveal that in the mid-3d/9th century, the classical question of the legal force of
commands was not yet a standard topic with an established terminology. al-Muzani’s
question was broader and vaguer: when must commands be obeyed absolutely, and in
what ways may they be qualified?

By al-Ash‘ari’s time this multifaceted topic had been boiled down into a number
of questions relating to two discrete problems: should imperatives be interpreted as
general or particular (al-Ash‘ari, Magalat, 1:228), and what legal value do they entail —
obligation, recommendation, or permission? We are here concerned solely with the
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second issue. In order to make sense of the dreadfully brief references to this problem in
al-Ash‘ar’’s Magqalat, it is necessary to attempt a hypothetical reconstruction of the
principal terms and claims of the debate. It appears to me that the matter was discussed
in two sets of terms that at first blush seem to represent independent questions: 1) does
an imperative (7f"al) entail a command (amr), and 2) does a command (amr) entail an
obligation? According to al-Bagqillant’s later analysis, an obligation (in the active sense —
a “making obligatory”) is a type of speech; a command is a broader class of speech types
encompassing both obligations and recommendations; an imperative is a verbal form
which may or may not express a command (see al-Bagqillani, a/-Taqrib wa-I-irshad, 2:5-
16, 27-30). On this model, our two questions represent two separate steps in the
interpretive process: first one must determine whether a given imperative expresses a
command, and then one must decide whether that command is an obligation (see
al-Baqillani, a/-Taqrib wa-I-irshad, 73). This analysis of the problem, however, rests on
a clear distinction (rooted in Ibn Kullab’s theory) between speech (e.g. a command) and
the verbal form that expresses it (e.g. an imperative); but we have seen that this
distinction was probably not systematically maintained by al-Ash‘ari (see note 341),
much less by his contemporaries; even in al-Baqillant’s time it was an innovation (see
e.g. al-Bagqillani, a/-Taqrib wa-I-irshad, 2:93). It would be anachronistic, therefore, to
understand the two forms of our question as two separate steps in the interpretive
process. Rather, it appears that the term command (amr)was used sometimes to refer
to the imperative form, and sometimes to refer to obligation. The two questions, then,
were but two ways of phrasing the same debate: 1) does an imperative (7f"a/) entail a
command (amr) (i.e. an obligation), and 2) does a command (amr) (i.e. an imperative)
entail an obligation.

On this single question, it is usually asserted that the great imams interpreted
imperatives as obligations by default. (As was said above concerning al-Shafi‘i, the
imams themselves probably did not directly address this theoretical question in these
terms; the many claims that they did so seem to be at best generalizations abstracted
from an analysis of some of their concrete legal arguments. See e.g. Ibn al-Qassar,
al-Mugaddima f7 al-usil, 58-60, who infers this view from Malik’s writings; also ‘Abd
al-Qahir al-Baghdadi, Usil/ al-din, 215.12-14, who attributes it to Malik, Abi Hanifa,
and al-Shafi‘i.) From these attributions, from al-Muzan’s stance, and from later
reports (e.g. al-Baqillani, a/-Taqgrib wa-I-irshad, 2:26-27), we may infer that this was the
usual position of traditionalist jurists in the Shafi‘i tradition during al-Ash®ari’s time.
The principal rival view, held by most of the Mu‘tazila, was that imperatives should be
interpreted as recommendations by default; they should only be considered obligations if
other evidence shows that omission is prohibited and will be punished (see al-Bagqillani,
al-Taqrib wa-I-irshad, 2:26, 39; ° Abd al-Qahir al-Baghdadi, Usil al-din, 215.14;
al-Juwayni, a/-Burhan, 1:68). Finally, some of the Mu‘tazila (probably including the
Baghdad Mu‘tazili al-Ka“b1) contended that imperatives entail permission by default
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(al-Bagqillani, a/-Taqrib wa-I-irshad, 2:26, cf. 2:17-18; al-Juwayni, a/-Burhan, 1:67.23-
26).

This tentative reconstruction of the debate in al-Ash®ari’s time provides a way to
understand his terse and nameless accounts, in the Magalat, of several questions related
to the legal force of imperatives. On 2:135 we may read between the lines that it was
mainly those defending traditionalist views who said that a divine imperative is a binding
command (amr /azim) even if there is no apparent prohibition connected to it; we may
guess that it was the Mu‘tazila who said an imperative is not a command (i.e. not an
obligation but only a recommendation or permission) unless it is accompanied by
(vugarinuhu) an explicit prohibition (which for them entails a proscription) against
omission. On 2:174, in the context of legal theory, it must be the traditionalists in the
Shafi‘i tradition who say that a divine imperative is a command (i.e. an obligation) by
virtue of its own apparent meaning (zahir), while the Mu‘tazila say it is not a command
(i.e. not an obligation but only a recommendation or permission) unless God indicates he
has required (7arada — a Hanafi subtype of obligation) the act. Note that since the
notions of obligation and proscription are classically defined in terms of reward and
punishment, the Mu‘tazili requirement of evidence that an act is obligatory, or that its
omission is proscribed, is equivalent to requiring evidence of a threat of punishment. On
2:85 al-Ash‘ari raised a related question about the relationship between commanding an
act and prohibiting its omission. Here command should be understood in the sense of
imperative. Those who say that a command constitutes a prohibition of omission must be
those defending traditionalist views, who hold that imperatives constitute obligations.
(al-Ash‘ari notes that they also claim that willing an act constitutes abhorring its
omission; this seems designed to undermine the Mu‘tazili argument that imperatives are
only recommendations because they indicate God’s willing the act but not his abhorrence
of its omission.) On the other side, those who say that a command does not constitute a
prohibition of omission must be the Mu‘tazila, who hold that unqualified imperatives
entail only recommendation (or permission) unless other evidence shows that omission is
prohibited. (This interpretation of Magalat2:85 is corroborated by later discussions in
Ibn Farak, Mugarrad magalat al-As‘ari, 67.4-6; al-Baqillani, al-Taqrib wa-I-irshad,
2:198-207; and “Abd al-Qahir al-Baghdadi, Usi/ al-din, 212.)

These, then, were the main outlines of the debate within which the evidence
about al-Ash‘arT’s views must be situated.

37 In the context of the debate just described, one would expect al-Ash®ari, after
his conversion, to uphold the traditionalist position, which was that imperatives entail
obligation by default. Itis not impossible that he should have broken with both his
Mu‘tazili and his Shafi‘1 training by proposing suspension of judgment on imperatives,
but this would have been an unprecedented theoretical move. (Even al-Bagqillani,
al-Taqrib wa-I-irshad, 2:26-81, finds no one before al-Ashari to whom he can attribute
this position. ‘Abd al-Qahir al-Baghdadi, Usil al-din, 215.14-16, reports that the
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infamous heretic Ibn al-Rawandi suspended judgment on commands, but he contradicts
this on 210.2-3 when he reports that Ibn al-Rawandi limited commands to obligations.)

al-Ash‘ari’s extant works tell us nothing of his position on imperatives. Most
early reports, beginning in the second generation of the Ash°ariyya, claim or imply that
al-Ash‘ari suspended judgment on imperatives and/or commands. See Ibn Farak,
Mugarrad magalat al-As‘ari, 191.13-19, 197; al-Baqillani, a/- Taqgrib wa-I-irshad, 2:27,
‘Abd al-Qahir al-Baghdadi, Kitab usil al-din, 215.14-16; al-Juwayni, a/-Burhan, 1:66-
67. But Ibn Furak also reports (Mugarrad maqgalat al-As‘ari, 67.4-6) that al-Ash‘ari
held that a divine command must be a prohibition of the opposite act, which makes it an
obligation. Ibn Furak goes on to say (Mugarrad maqalat al-As‘ari, 67.6-8) that in one
place al-Ash‘ari said that recommendations are a type of command (which would be a
reason to suspend judgment on the legal force of commands), while in another passage
he said that command means obligation, and that recommendations may be called
commands only in a loose sense (tawassu ‘an) (which requires interpreting commands as
obligations). Finally, al-Juwayn1’s claim that al-Ashari did not uniformly deny that
ambiguous expressions have default meanings (a/-Burhan, 1:166.11-19 1355, see note
345) is made in broad terms, so that even though al-Juwayni only specifically mentions
general expressions, he seems to be saying that in law al-Ash“ari was willing to rely on
the apparent meanings of all kinds of expressions, including, presumably, imperatives.

There are several possible ways to interpret these conflicting claims, but given the
state of the discourse on commands in al-Ash‘ari’s time (see note 346), it seems to me
most reasonable to interpret the evidence by supposing that he held, along with virtually
all of his non-Mu‘tazili colleagues, that imperatives entail obligation by default. He
expressed this by saying that command (which he did not consistently distinguish from
imperative) means obligation. At some point he may have referred to recommendations
as commands, or admitted that they may be called commands in a loose sense, as
reported by Ibn Furak. al-Baqillant’s circle interpreted this as evidence that the
founder had advocated their theory of suspension of judgment on commands. Their
portrait of al-Ash“ari as a champion of the suspension of judgment seems to have won
the day, but the conflicting reports on this point may be vestiges of an early disagreement
among the Ash®ariyya on what the master’s views were.

38 The default of obligation was upheld by, for example, ‘Abd al-Qahir
al-Baghdadi (Usil al-din, 215-216) and Abu Ishaq al-Isfara’ini (cited in al-Juwayni,
al-Burhan, 1:68.9-12 1132). The only early Ashari to suspend judgment on imperatives,
so far as I can determine, was al-Baqillani. Even al-Juwayni, who was much influenced
by al-Bagqillani, ended up in effect supporting the default of obligation (a/-Burhan,
1:71). al-Juwayni, however, makes the puzzling statement (a/-Burhan, 1:68.9-12 1132)
that al-Isfara’ini was the only Ash®ari theologian to follow al-Shafi‘1 in claiming that the
imperative was established to mean command; all others followed al-Ash‘ari in
suspending judgment. Perhaps he was led to this conclusion because many of the
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Ash‘ariyya defined command broadly enough to include recommendation (e.g. “Abd
al-Qahir al-Baghdadi, Usa/ al-din, 210.2-5); but this does not necessarily lead to
suspension of judgment, as the example of “Abd al-Qahir al-Baghdadi illustrates.

This divergence among al-Ash‘ari’s followers leads me to suspect that it was the
circle of al-Ash®ari’s pupil Ibn Mujahid in Baghdad, of which al-Bagillani was the most
eminent, that first succeeded in formulating a coherent legal hermeneutics in
al-Ash°ar’’s name. The more traditionalist circle of al-Bahili seems to have lost out in
Baghdad, and to have migrated to Khurasan, where they outlived the Baghdad circle
and upheld a more conservative interpretive theory. They seem to have acknowledged
the persuasively coherent representation of al-Ash‘ari offered by the Baghdad group,
but they also preserved the shreds of conflicting evidence that have led us to question
that portrait of their founder. On these two groups, more below.

39 There is in fact one mysterious personage who is said to have held something
like a position of suspension of judgment on both imperatives and general expressions
even before al-Ash‘ari: that notorious heretic and perpetual thorn in the flesh of the
theologians, Ibn al-Rawandi (fl. mid-3d/9th century). (See al-Juwayni, a/-Burhan,
1:112.5-6 1228; Gimaret, La doctrine d’al-Ash‘ari, 524 n. 18; and *Abd al-Qahir
al-Baghdadi, Usil al-din, 215.14-16, but cf. 210.3.) Given his reputation, these
attributions may be attempts to discredit the principle of suspending judgment rather
than honest historical citations. Yet the reports may be genuine; it would be consistent
with our limited knowledge of Ibn al-Rawandi to suppose that he sought to undermine
both the traditionalists and the Mu‘tazila by arguing that the ambiguity of general
expressions and imperatives invalidated all the various ways of interpreting them, and
should logically lead to an interpretive impasse. Such arguments could have been seized
upon by the Murji’a, and in due course by al-Ash‘ari, in their refutations of the
Mu‘tazila. It seems less likely that Ibn al-Rawandi should have developed the principle
of suspension of judgment as a corollary of Ibn Kullab’s theory of speech (which he
apparently shared in some respects; see Gimaret, La doctrine d’al-Ash‘ari, 205); he
seems to have been driven not by a systematizing vision but by antipathy to the
Mu‘tazila.

If al-Ash‘ari did in fact hold to suspension of judgment on some points of legal
hermeneutics (a possibility which my interpretation of the evidence has called into
question but has by no means ruled out), he probably did so in the spirit of Ibn
al-Rawandi (whose work he knew and refuted), not as part of a systematic integration of
hermeneutics with Ibn Kullab’s theory of speech. We saw in note 341 that this theory
was not central to his thought, and the hermeneutical positions attributed to him could
have been motivated by other factors, such as his conflict with the Mu‘tazila over
questions like the fate of grave sinners, or the philosophical debates about affirmations,
denials, actions, and opposites. al-Baqillani’s argument for an intimate connection
between hermeneutics and the nature of speech is, to my mind, subtle, and depends on a
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range of assumptions about the origin of language and other issues. It was probably not
formulated by al-Ash‘ari, whose strength seems to have been as a debater rather than as
a systematizer, but rather by al-Baqillani, or possibly by his teacher, al-Ash®ari’s pupil
Ibn Mujahid.

350 This way of mapping the Ash‘ariyya largely follows Allard’s sketch in Le
probleme des attributs divins, which traces strictly theological developments.

Ibn Mujahid and al-Bahili are the two recognized transmitters of the last phase
of al-Ashari’s thought (see al-Kawthari’s introduction to al-Baqillani, a/-Insaf, 10-11).
Ibn Mujahid was, like al-Bagqillani, a Maliki in jurisprudence, while in theology he was
the foremost of al-Ash®ari’s disciples teaching in Baghdad (Brunschvig, Etudes
d’islamologie, 1:227). al-Baqillani studied with both, but is considered the disciple of the
former; he is the only well known representative of that tradition.

A number of al-Ash‘ari’s other immediate disciples moved to Khurasan, but the
school there came to be regarded as the center of gravity of the Ash®ariyya under the
leadership of scholars such as Ibn Furak and Abu Ishaq al-Isfara’ini, who were trained
under al-Bahili in Baghdad.

331 Brunschvig, Etudes d’islamologie, 1:228, presents Ibn Mujahid as a specialist
in legal theory, who was convinced of the importance of understanding the theological
foundations of legal method. This is precisely the kind of person from whom one might
expect such a systematic integration of the principle of suspension of judgment with a
theory of speech. The fairly sharp division between his disciple al-Bagillani and the
disciples of al-Bahili, on questions of legal hermeneutics, suggests that he may have been
largely responsible for the hermeneutical theory of the Baghdad Ash‘ariyya.

352 The Malikiyya should not be considered a separate school of legal-theoretical
thought, for although they have upheld a few distinctive claims, such as that the practice
of the people of Medina constitutes a source of law, the main points and the vocabulary
of their legal theory are those of the Shafi“iyya. To this day they refer to only two
schools of legal theory, the Shafi‘iyya and the Hanafiyya, and consider themselves part
of the former tradition. al-Baqillant’s teacher of law, al-Abhari (d. 375/985), the head
of the Maliki school in Baghdad, was engaged with the Shafi‘t hermeneutical project; he
wrote several works on legal theory, including a response to al-Muzani (al-Sulaymani’s
introduction to Ibn al-Qassar, a/-Mugaddima fi al-usiil, 31).

353 His theoretical concern with language is evident not only in his legal
hermeneutics, but also in his theological writing; Allard, Le probleme des attributs divins,
312, concludes that his main advance over al-Ashari’s analysis of God’s attributes was
his more developed theory of language.
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34 Ibn Farak, Mugaddima fi nukat, 6.

3% This is illustrated, for example, by al-JTuwayni’s section on commands in
al-Burhan, 1:61, which opens with the statement that before one can discuss commands
and other meanings that are associated with verbal forms, one must first establish the
doctrine of inner speech (kalam al-nafs). The influence of al-Bagillani’s insistence on
distinguishing meaning from verbal form may also be reflected in the change of the
standard title of the topic of “a command following a prohibition” (a/-amr ba‘d al-hazr).
al-Juwayni tacitly accepted al-Bagqillani’s argument that the topic really concerns “an
imperative following a prohibition” (see a/-Taqrib, 2:93), and corrected the title
accordingly (al-Juwayni, a/-Burhan, 1:87-88). Abt Zunayd, the editor of al-Baqillani’s
Tagqrib, points out (2:93 note 2) that the Hanbali Abu Ya‘la (d. 458/1066) likewise
accepted this correction; this suggests that al-Baqillani’s integration of theological
principles had an early impact even in traditionalist circles.

3% Ibn al-Qassar, a/-Mugaddima f7 al-usil. This work, sometimes referred to as
al-Muqgaddima 1i usil al-figh, was written as an introduction to the author’s larger work
on disputed points of law, ‘Uyin al-adilla i masa’il al-khilaf bayna ‘ulama’ (or
fugaha’) al-amsar (see the editor’s introduction, 16, 17 and 32; and pages 3-4 of the
text).

57 He appears to have been well aware of less traditionalist views, as in
al-Mugaddima 1i al-usil, 58-60, where he implicitly takes a jab at al-Baqgillani’s
suspension of judgment on commands by commenting that when someone in authority
utters an imperative, one does not understand that one has been ordered to suspend
judgment! But he does not attempt to refute the speculative theologians’ arguments.

3% Ibn al-Qassar, a/-Mugaddima f7 al-usil, 58-60.

3% Ibn al-Qassar, a/l-Mugaddima f7 al-usil, 53-57. He takes a more moderate
position, however, than the Hanafiyya/Mu‘tazila, who hold that a general expression in
and of itself gives knowledge that the speaker’s intent is general. Ibn al-Qassar
recognizes a certain ambiguity in general expressions, since he says that they should be
interpreted as general by default only after one has searched for particularizing evidence
(which was not deemed necessary by some of the Hanafiyya). In its practical effect, this
is not actually very far from al-Baqillani’s position, which is that in the end, if the
interpreter becomes convinced that there is no particularizing evidence, he should rule as
though the expression were intended as general, even though he does not know that it is
(see below). The difference is more theoretical than practical: al-Baqillani stresses that
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the expression itself does not provide any evidence of the speaker’s intent, whereas Ibn
al-Qassar emphasizes the default to generality in the absence of other evidence.

3% For example, he does not differentiate between commands and imperatives in
al-Mugaddima 11 al-usiil, 58-60.

361 Aba Bakr ibn Salih al-Abhari (d. 375/985), the head of the Maliki school in
Baghdad.

362 The Hanbali Abi Ya‘la and his student Ibn *Aqil (who also studied under the
traditionalist al-Shirazi and under Abu Ishaq al-Isfara’ini’s pupil Abu al-Tayyib
al-Tabari), both from rationalist backgrounds, seem to have been aware of and perhaps
responding to Ash®ari legal theory. One possible instance of al-Baqillani’s influence on
Abu Ya‘la was cited in note 355.

Makdisi (see Ibn ‘Agqil, passim and conclusion) suggests that Ibn ‘Aqil and his
teacher Abu Ya‘la, both of whom came from a Mu‘tazili background and represent the
“intellectualist” trend among the traditionalists, represent a point at which Mu‘tazili
thought was dealt with by and thus influenced Hanbali/traditionalist usi/ al-figh. Watt
(Islamic Philosophy and Theology, 101) approves the thesis that from Abu Ya‘la
onwards the Hanbaliyya accepted something of the methodology of ka/am.

363 a]-Baji studied under al-Shirazi and, according to Chaumont (“al-Shafi‘iyya,”
in EF), held a legal theory “virtually indistinguishable” from that of al-Shirazi.

34 See N. Cottart, “Malikiyya,” in EF.

365 This monumental work was discovered and partially published only recently by
‘Abd al-Hamid Aba Zunayd. The three volumes of this laudable edition include only
the prolegomena and the sections on language analysis; the second part of the
manuscript, which begins with a discussion of the Sunna (see 1:91, and al-Bagqillan1’s own
outline at 1:310-311), is extant but has not been published; see the editor’s introduction.
Although the unique manuscript does not identify al-Baqillani as the author, the editor
cites numerous quotations from later works, especially al-Juwayni’s summary 7alkhis
al-taqrib, to show that this is the work listed by al-Qadi “Iyad as a/-Taqrib wa-I-irshad
al-saghir, al-Baqillant’s summary of his own a/-Taqrib al-awsat and al-Taqrib al-kabir
(to which the author refers as his own works on page 1:420). The style, argumentation,
and terminology seem reasonably uniform, and I have found nothing to suggest additions
by a later author.

366 The mutashabih includes, for example, polysemous words (a/-asma’
al-mushtaraka); al-Taqrib, 1:328-331.



238

7 al-Tagrib, 1:332.

368 See al-Taqrib, 1:340-351. The classification in question is not a categorization
of speech (i.e. meaning) itself, or of verbal forms, but of specific instances of address
(khitab) - actual uses of specific verbal forms to express certain meanings to specific
persons. Since al-Bagillani’s analysis is concerned with the way in which a given instance
of address conveys its meaning to the hearer, I will refer to it as a classification of
communication.

39 al-Tagrib, 1:352-357.
370 al-Taqrib, 1:367ff. al-Bagillani includes such expressions in his definition of
al-asma’ al-‘urtiyya. He does not consider that customary usage makes them literal (as
al-Amidi will; see Weiss, Search, 142). They are still transgressive, but unlike most
transgressive expressions they are not mujmal, as some apparently claimed.

3 For example, al-Baqillani argued that a repeated imperative can only be used
to express emphasis by virtue of specific evidence to that effect; otherwise it is assumed to
express a command to repeat the action. al-Bagqillani did not call repetition expressing
emphasis transgressive usage, but since repetition is established to mean repetition, to
use it to express emphasis seems to fit his broad definition of transgressive usage (on
which see below). Whether or not he would have called it transgressive, al-Bagillani
treated such usage in the same way as dependent communication, since he did not
include it in the range of possible meanings that the expression might have in the absence
of clarifying evidence.

32 See al-Taqrib, 1:340-341.
3" He often used zahir interchangeably with hagiga, as at al-Tagrib, 2:190.

3 See al-Taqrib, 1:431.18-432.2, and 1:434, where he classified all God’s
transmitted speech as either definite or ambiguous/summarized.

35 al-Asma’ al-mushtaraka, words that admit of two or more basic meanings,
each of which may be perfectly detailed and clear in itself (i.e. homonyms). He also said
that an expression is mushtarak if it has one basic meaning but could be meant to be
applied in either of two different ways, as a plural may refer to all or some of those it
designates; this we would not call homonymy.
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376 He explicitly linked it to partially dependent communication in a/- Tagrib,
1:349-350.

377 See al-Ash®ari’s three levels of clarity cited by al-Dabbi, quoted in Ibn Farak,
Mugarrad maqalat al-As‘ari, 19-20: nass, muhtamil / mubayyan, mujmal. Cf. the
classifications attributed to him by Ibn Furak himself (Mugarrad maqalat al-As‘ari, 23,
191).

8 See Moosa, “The Legal Philosophy of al-Ghazali,” 114ff.

3" On al-Bagillani’s theory about the semantic assignment of words and the
origin of language, see page 104.

30 al-Tagrib, 1:352-357.

31 He referred (al-Tagrib, 1:352-357) to a distinction that others made between
majaz bi-I-ziyada (transgression by surplus) and majaz bi-I-hadhf (or bi-I-nugsan)
(transgression by deficiency), but did not mention majaz bi-I-nagl/ (transgression by
transference), which is the third category commonly used in classical theory. Indeed he
seems to have thought of majaz primarily as nag/, for this seems to be what he meant by
the majazthat he includes in the category of dependent communication in a/-Taqrib,
1:340-351. He said there that some mayjaz bi-I-hadhfhas come to communicate self-
sufficiently by force of common use; but this effectively removes it from the category of
majaz, since this means that it no longer requires evidence for its interpretation, which
al-Baqillani requires for all mayjaz.

32 al-Baqillani found it necessary to illustrate the presence of transgressive
language in the Qur°an, a/-Taqrib, 1:356-357. See the editor’s note 18 on those who
denied this point.

33 al-Taqrib, 1:352; also 2:190, where al-Baqillani appealed to the principle that
“Jily e el ) jallall & 3l as 9 Y7 al-Ash®ari stated a similar principle in the
context of a theological argument:  4aa i Jlall ) d8sal) e 23IL Jaay ol osm Y
AoV al-Ashtari, al-Luma® 41.3-4. 1bn Firak (Mugarrad maqalat al-As‘ari, 26-
27, 191) confirmed that al-Ash‘ari held to literal interpretation by default, but also noted
(191-192) that some of those who suspended judgment on general expressions also
suspended judgment even between literal and transgressive meanings, rather than
defaulting to a literal interpretation in the absence of evidence indicating transgressive
usage. This represents a more radical claim of ambiguity than even al-Baqillani was
willing to make.



240

3 As we saw above (page 92), self-sufficient and partially dependent
communication do not perfectly correspond to literal usage, or dependent
communication to transgressive usage.

3% Strictly speaking, it is not expressions that are general in al-Baqillan’s system,
since he held that the expressions themselves were not established to designate
generality; one may only say that certain expressions are susceptible to being interpreted
as general (see a/-Taqrib, 2:179-180, in light of his own position of wagf). He stated that
generality and particularity are actually ma ‘ani (meanings or types of speech) in the
speaker’s mind (a/-Taqrib, 3:173). Even this does not seem quite consistent with his
system; it seems to me that his thinking is most accurately represented by the statement
that generality and particularity characterize specific uses of expressions, according to
whether the scope of a ma‘nais as broad as or narrower than the possible scope of
reference of the word that expresses it: insofar as an expression is used to express a
ma ‘na that is narrower than the widest possible ma ‘na that it can express, its use is
characterized by particularity. Insofar as an expression is used to express a ma ‘na that is
broader than the narrowest possible ma 14 that it can express, its use is characterized by
generality. (On this interpretation, a given use of an expression can be both general
relative to the narrowest possible use of that expression, and particular relative to the
broadest possible use of that expression.)

36 See al-Tagrib, 1:349-350.
37 Some said two rather than three.

38 al-Taqrib, 3:7-8, 18.12-15, 20.16-17.

We will see below that al-Bagillani did not allow the suspension of judgment on
general expressions to lead to juridical indecision. Ultimately, if no particularizing
evidence can be found, a jurist must rule as though the expression were intended as
general. This does not make the expression any less ambiguous, for the jurist still has no
knowledge of whether the expression is meant as general or particular. This is a purely
practical concession to the need for legal opinions, justifiable in view of the principle that
a jurist’s best interpretive effort is necessarily adequate even if his interpretation is not
correct. See al-Taqrib, 3:425-426.

3% See al-Tagrib, 3:177-179, 185-186, 195-196. Abii Ishaq al-Shirazi (a/-Luma’,
35) mentioned that al-Baqillani regarded general and particular texts as contradictory,

and attributed the same view to some unidentified Zahiriyya.

30 al-Tagrib, 2:198, 202.



241

31 Whether God’s eternal speech eternally consists of different types of speech
was a disputed point. al-Baqillani contended that God’s speech was command, etc.,
even before those to whom the command was directed existed. (It was not, however
address (khitab), since speech is not address unless it is addressed to someone who can
understand it.) a/-7aqrib, 1:335.

392 al-Tagqrib, 1:316. This brief list is typical of the 4th/10th century; later theorists
typically expand it to include separate categories for requests, wishes, oaths, and other
kinds of speaking.

3% al-Tagqrib, 2:25-26, 88.

3 al-Tagrib, 2:317.
3% al-Tagrib, 2:5. He rejects (2:7-8, 24) the stipulation that a command must be
from a superior to an inferior; this was common before him and eventually became a
standard part of the definition.

3% al-Tagrib, 2:7.

37 See al-Tagqrib, 2:10-11, and pages 52 and 63 above.
38 al-T: aqrib, 1:423-424,2:15, 2:94. It can, however, express only one of these
things in any given utterance, because they are mutually exclusive; a/-Tagrib, 1:423-424.
This list of possible meanings of the imperative form was later expanded to include
creation (as when God says to something “be!” and it is), and other meanings.

3% See al-Tagrib, 2:7,27,73. al-Bagqillani says that command is itself ambiguous
(muhtamil) and polysemous (mushtarak), encompassing both obligation and
recommendation; a/-7aqrib, 2:27 and 33-34; cf. 2:80 and 318 for prohibitions. He
usually reserves the terms ambiguous and polysemous for expressions, not meanings;
here one must understand him to mean, not that command is a verbal forms that can
express either obligation or recommendation, but that command, which is a class of
ma ‘ani, includes two subclasses: obligation and recommendation.

40 al-Tagrib, 2:60, 62.

41 See note 346.



242

02 Most notably by the Zahiriyya. It seems likely that the controversy over
reasoning by analogy as a source of law was one factor that motivated the development of
a theory of implicit meaning, but I am unable to document this motivation.

% Analogical reasoning is only an amdra ‘ala al-hukm (a sign of a legal value),
not a dalil (indicator, proof); therefore it yields only zann (belief), not 7/m (knowledge)
(al-Taqrib, 1:224); therefore it does not, strictly speaking, yield figh (legal science),
although al-Bagqillani no doubt accepted it as a legitimate tool in the absence of a textual
indicator. This would have been one motivation for applying the language of revelation
directly to cases it does not explicitly address, rather than resorting to analogical
reasoning. This was perhaps not a major concern for al-Bagillani, however, since does
not seem to have been particularly concerned with the question of certainty in his
analysis of language. Certainty became a central concern of classical Hanafi legal theory,
as Aron Zysow has shown (“Economy”), and also of classical Shafi‘1 discourse.

44 See al-Tagrib, 1:341-348. al-Bagillani specifically stated that positively
implied meaning is understood without analogical reasoning (giyas) and indeed without
any type of inference (istinbat) or rational inquiry (nazar) (al-Taqrib, 1:342.10 - 343.6;
1:345.9). Since, as we will see below (page 118), al-Baqillani considers that God’s speech
can only be understood through a process of inference, we must understand him to mean
here that the implicit meaning of God’s speech can be understood without any additional
rational steps beyond those necessary for understanding its explicit meaning.

Y05 See al-Tagrib, 1:348, where he specifically excluded several classic examples of
negative implication from the category of implicit meaning, and his full discussion at
3:331-338, where each of his arguments against negative implication amounted to
denying that expressions linking a legal value to a quality (or other limiting factor) were
established to indicate that things without that quality lack that legal value. al-Juwayni
(al-Burhan, 1:166.20-21 1355) made the puzzling claim that al-Baqillani denied implicit
meaning entirely, and it seems clear from the context that he meant both positive and
negative implication. His most proximate example, however, concerned negative
implication, so perhaps he had only negative implication in mind.

46 For the main outlines of the debate over negative implication, see Marie
Bernand, “Controverses médiévales sur le dalil al-hitab.” On the Hanafi rejection of
negative implication, see also al-Dabbiusi, 72 ’sis al-nazar, 87-88; “Abd al-Qahir
al-Baghdadi, Usil/ al-din, 224; and al-Juwayni, a/-Burhan, 1:166.10.

Whether al-Ashari approved or rejected negative implication is debated. Ibn
Furak found nothing about it in his writings, but argued that he must have suspended
judgment on it, which would be in effect to reject it as a hermeneutical principle
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(Mugarrad maqalat al-As‘ari, 199.1-5; but cf. 23.8-11, which seems to include a
reference to dalil al-khitab). al-Juwayni noted the tradition that he rejected it, but
argued that he in fact relied on it (a/-Burhan, 1:166.13-16 1355). Gimaret doubts that
al-Ash‘ari accepted it; see La doctrine d’al-Ash ‘ari, 529-530, where he quotes several
other sources on the matter.

The more traditionalist theorists in the Shafi‘i tradition of legal theory seem to
have generally accepted some form of negative implication, though they differed as to the
dividing line between negative implication and negative analogy (qiyvas al-‘aks). See e.g.
‘Abd al-Qahir al-Baghdadi, Usial al-din, 224, who tacitly approved it. al-Bagillani and
a number of other theorists of a speculative orientation (including such diverse figures as
Ibn Surayj, “Abd al-Jabbar, Ibn Hazm, and later al-Amidi) joined the Hanafiyya in
rejecting negative implication.

“7 For al-Baqillani’s position, see al- Tagrib, 2:198-207 (especially 2:200); on
prohibitions see also 1:258-260.

Already in the 3d/9th century, theologians sympathetic to the traditionalists had
argued for the similar view that the command to perform an act constitutes a prohibition
against omitting that act. (Omission was considered to be an act contrary to
performance.) This, however, effectively made all commands obligations; perhaps this is
why it was opposed by some — presumably Mu‘tazila who interpreted command as
permission or recommendation by default. (See al-Ash®ari, Magalat, 2:85, where the
identity of the parties must be inferred from their views on commands, 7rada and qudra;
cf. 2:135. The issue seems to have arisen not in the context of legal theory, but of
metaphysical questions such as the nature of opposites.)

A number of the Ash‘ariyya, including al-Ash‘ari and Abu Ishaq al-Isfara’ini,
reportedly held views similar to al-Baqillani’s. We will see below (page 120) that this
view was supported by the Ash®ari theory of speech. For those traditionalists and
Mu‘tazila who identified speech with verbal expression, however, it was not strictly
possible to identify command with prohibition of the opposite act, since commands and
prohibitions are different verbal forms. Traditionalists (e.g. the Shafi‘t Abu Ishaq
al-Shirazi, the Maliki al-Baji, and the Hanbali Aba Ya‘la) and some of the Mu‘tazila
(e.g. Abu al-Husayn al-Basri) therefore adopted a middle position, arguing that
command is identical to prohibition of opposite acts “in meaning” (min jihat al-ma‘na);
this also became the predominant Ashari view (e.g. al-Razi, al-Amidi). The rest of the
Mu‘tazila denied that commands constitute prohibitions in any sense, though they do
logically entail such prohibition. See a/-Taqrib, 2:198-200, 204-205, and the editor’s note
1 0on 2:198; also Ibn Farak, Mugarrad magalat al-As‘ari, 67.4-6, 197. al-Juwayni
(al-Burhan, 1:82-83) made the unusual argument that commands neither constitute nor
entail any prohibition at all; he also reported that al-Baqillani’s view (in his last writings)
was similar to the Mu‘tazili position that command logically entails (but does not
constitute) prohibition of opposite acts.
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Y08 al-Taqrib, 2:102-103. That the Mu‘tazila opposed al-Baqillani on this point
must be inferred from the argument here. al-Baqillani puts in the mouth of the
Mu‘tazila the claim that “4sss el A siall Cialy Y1 (“the command to perform an
act that is occasioned and caused is a command to perform the act that occasions it”).
This should not be taken as their true position; the illustrations given of it are absurd, e.g.
the command to cut off the hand of a thief is a command to bring about theft. It should
be taken instead as a Mu‘tazili attempt to refute al-Baqillani’s position by a reductio ad
absurdum, against which al-Baqillani proceeds to defend himself.

Y9 al-Taqrib, 2:169-172. His reasoning here seems to rest on the view that a
command does not implicitly contain all the conditions and specifications that may be
attached to it on the basis of other evidence; hence it is possible to fulfill a command
while failing to fulfill all the conditions and specifications of the requirement that the
command indicates. See also 2:340, where he argues (on linguistic grounds) that
prohibition does not entail the fasad or the sihha or the 77z’ of the prohibited act. On
‘Abd al-Jabbar’s view, see a/-Taqrib, 2:169, editor’s note 3.

N0 a1-Tagrib, 2:255ff.
M al-Tagrib, 2:253. In this case al-Baqillant’s view is governed not by linguistic
usage, but by his view that obligation and permission are mutually exclusive categories. It
follows that the abrogation of a command entailing obligation does not leave the act
permissible, as some claimed. See also the similar argument on 2:269.

412 a]-Bagqillani’s efforts to build a form of linguistic reasoning into the
interpretive process were not limited to what I have called the topic of implicit meaning.
For example, he accepted the principle that an imperative concerning an act that was
previously forbidden on account of a specific factor (“7//a) constitutes permission to
perform that act (rather than recommendation or obligation). But instead of reasoning
to this conclusion on the basis of the removal of the “//a, he held that this was evident
from ordinary linguistic usage: an imperative, in such a situation, is normally intended as
permission, so it can be known to mean permission without rational argument. See
al-Tagqrib, 2:93ff. Similarly, when a proscription is based on a specific factor, customary
linguistic usage (not analogical reasoning) entails the removal of the proscription when
that factor is removed. a/-Tagrib, 2:99.3-5. These examples are not directly concerned
with implicit meaning, but they illustrate how an appeal to linguistic usage can take the
place of discursive reasoning.

3 al-Tagrib, 320. al-Baqillani considered any combination of divine tawqif
(instruction) and human muwada ‘a to be conceivable. His position was followed by
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subsequent major Ash‘ari legal theorists (see the editor Abi Zunayd’s note 4 on p. 320
of al-Taqrib; and Weiss, “Language in Orthodox Muslim Thought,” 31-32).

Y4 See al-Tagrib, 1:353-355. On the linguistic givenness of figurative meaning,
see Weiss, “Language in Orthodox Muslim Thought,” 75-79.

415 al-Baqillani called these al-asma’ al-‘urfiyya; al-Taqrib, 1:367.

16 This category was not explicitly defined by al-Bagqillani, but it is operative in
his writing, and is helpful as a tool for understanding his writing. It encompasses both
self-sufficient and partially dependent communication, and excludes fully dependent
communication.

7 This category was also not named by al-Baqillani. It encompasses all usage
that al-Baqillani would have recognized as proper Arabic, which, as we have seen, must
all have been instituted by semantic assignment or by the usage of those whose usage is
definitive of the language.

‘8¢ Abbad ibn Sulayman (d. ca. 250/864) and his followers reportedly held that
the very sounds of words replicate their meanings, and thus have the ability to evoke
those meanings in the mind. See Weiss, “Language in Orthodox Muslim Thought,” 8-41;
idem, Search, 121-122. This view of language as a natural phenomenon rather than an
arbitrary construct was also apparent in grammar. Some Mu‘tazili grammarians argued
that language was rational — that there was an explanation for all the different rules of
grammar and their exceptions; they were opposed in this by the Zahiri Ibn Mada’
al-Qurtubi, and their thesis eventually dropped out of the field of grammar. Carter,
“Analogical and Syllogistic Reasoning,” 109. al-Bagqillani was thus in agreement with
the majority when he denied that language was subject to rational explanation or
argument.

Y19 See al-Tagrib, 1:361-366, where he rejected al-giyas f7 al-asma®, the principle
that a word can be extended to refer to things it was not established for, if those things
share a common quality (ma ‘na)with the things the word was established for (for
example, khamr, grape wine, can be extended to include nabidh, date wine; thief can be
extended to include grave robbers). Weiss, however, reports (“Language in Orthodox
Muslim Thought,” 70, citing al-Amidi) that both al-Bagqillani and Abu Ishaq
al-Isfara’ini (d. 418/1027) affirmed a/-qgiyas fi al-asma”.

20 See for example al-Tagrib, 2:34-35, where he argued that ‘ag/cannot show
what a word means; its meaning is determined solely by tawadu “and tawgqif (on 2:168 he
said nag/and tawqif). On 2:125-126 (and again on 2:127) he used the principle that
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al-lugha 1a tugas to show that we cannot determine whether commands require a single
act or repetition by arguing rationally from the meaning of prohibition; we can only
appeal to actual linguistic usage and fawgqif. At 2:40.1-4 he based an argument against
identifying command with recommendation on his rejection of a/-giyas i al-asma’. He
also argued positively that if it can’t be proven that we have tawgiffrom ahl al-lugha
showing that an expression means one thing rather than another, we must suspend
judgment on it; see for example 3:147.

1 al-Tagrib, 1:399-408.

422 See al-Tagrib, 1:371-372, and especially 1:387-398, where al-Bagillani argued
against the notion that God instituted new meanings for certain terms, such as sa/ah,
through his use of them in the Qur°an. He attributed this view to the Mu‘tazila, the
Kharijiyya, and mediocre traditionalists (a/-du‘afa’ min al-mutafagqgiha)who were
deluded by them. The Mu‘tazila distinguished the linguistic meanings of words (their
meanings as asma’ lughawiyya) from their religious or revealed meanings (a/-asma’
al-diniyya, al-asma’ al-shar‘iyya), bolstering their use of the terms believer, unbeliever,
and grave sinner by claiming that faith, unbelief, and grave sin had special meanings in
revelation. Thus al-Bagqillani claimed that this dispute over language arose out of early
theological disputes (see a/-Taqrib, 1:391). The question of a/-asma’ al-diniyya seems
to have been already discussed (though not necessarily under that name) in al-Shafi‘t’s
time, since he made a point of saying that God addressed the Arabs using only meanings
that they already knew (al-Shafi‘i, a/-Risala, 51-52 1173).

For his part, al-Baqillani contended that God addressed the community only in
Arabic, and did not use words to convey any meanings other than those they already had
(al-Taqrib, 1:387). Thus the term sa/ah, when used in the Qur’an to designate the ritual
prayer, itself only conveys the meaning of prayer in a generic sense (which is what it
meant in pre-Qur’anic usage) (a/-Taqrib, 1:395-396); that a certain prescribed form of
prayer is in view can be known only from other evidence. al-Bagqillani also sided with the
Murji’a in interpreting the term 7man as meaning only belief, even when it appears to be
referring to works (see al-Taqrib, 1:393f.). On al-asma’ al-shar‘iyya generally, see also
Weiss, “Language in Orthodox Muslim Thought,” 79-84.

42 Thus al-Baqillani argued (a/- Tagrib, 2:41) against the view that command
entails recommendation by claiming that his opponents’ argument applied only to God
and revelation. He took this as an admission that in human language (which is the only
valid criterion) command is not specifically established for recommendation. Human
usage governs Qur’anic usage, but not vice versa: whether an expression can have a
certain meaning in language does not depend on whether it ever has that meaning in the
Qur’an (al-Tagqrib, 2:99.7-15).
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424 al-Ash®ari held that words were established by God rather than humans (Ibn
Farak, Mugarrad magalat al-As‘ari, 41), but otherwise his views on the basis of the
meaning of revealed language appear to have been largely consistent with those that
would later be championed by al-Baqillani. al-Ash‘ari claimed that we can know the
meaning of words only by being informed about those whose usage is definitive (Ibn
Farak, Mugarrad magalat al-As‘ari, 41). He insisted that the Qur’an contains only
Arabic (Ibn Farak, Mugarrad maqalat al-As‘ari, 149; see also Allard, Le probleme des
attributs divins, 275), and in his Tafsir (cited in Allard, Le probleme des attributs divins,
187) he criticized Abu “Ali al-Jubba’’’s commentary for relying on the usage of non-
Arabs. He likewise rejected the notion that God had given some words new religious
meanings in revelation (Mugarrad maqalat al-As‘ari, 149). Like al-Bagqillani, he
approached certain theological issues as linguistic questions, defining believers and grave
sinners solely in terms of what those words mean in ordinary language (Mugarrad
magqalat al-As‘ari, 149-150). Indeed these theological arguments may have been the
primary motivation for his insistence on interpreting the language of revelation in the
same way as human language, and these concerns remain evident in al-Baqillant’s
Tagrib, even in the context of legal theory.

Like al-Bagqillani, al-Ash‘ari further restricted interpretation by insisting that it
be interpreted as literal by default (see note 383); the inclusion of customary
transgressive usage in the default range of meaning, however, may be original to
al-Baqillani.

425 See note 383.

426 These three scenarios are explicitly raised in a/- Tagrib, 3:322, though from a
different perspective.

7T have not noted any instance in which al-Bagqillani discusses the possibility of
an expression that is accompanied by evidence that shows it to be meant transgressively,
but that is susceptible to being used in more than one attested transgressive sense, and is
not accompanied by evidence as to which transgressive meaning is intended. Insuch a
case a literal interpretation is out of the question, so one would imagine that al-Baqillani
would call for suspension of judgment between the possible transgressive interpretations;
but he never speaks of suspension of judgment between transgressive meanings. I believe
this must be because he takes it as axiomatic that God never speaks in a way that the
hearer has no way to understand (see page 91 above, and a/-Taqgrib, 1:332), and
therefore never uses an expression transgressively without providing all the evidence
necessary for its interpretation.
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428 Recall that transgressive usage may become customary through force of
common use, and thus become part of ordinary usage; and that implicit meaning
(al-mathiim) may be communicated self-sufficiently by ordinary usage.

429 The range of evidence that might be available is quite broad, perhaps even
open-ended. In a/-Tagqrib, 2:139-146, al-Bagillani mentions, as types of evidence that
might affect the interpretation of repeated commands, the rational or legal impossibility
of one interpretation, the verbal context, a previous agreement between speaker and
hearer about how to interpret repeated commands, custom, or a nonverbal contextual
cue (shahid hal, which includes such things as gestures or even the setting or
circumstances in which the command is uttered).

0 In al-Tagrib, 2:15.6-7, he stated that all polysemous words (a/-asma’
al-mushtaraka fi ma‘ani mukhtalifa) require suspension of judgment if they are not
accompanied by evidence that shows which meaning is meant. Polysemous, however,
sometimes refers only to what we would call homonyms (see note 375). On 2:116 (see
also 2:144.14-15) al-Bagqillani refers to the more general principle of “holding to
suspension of judgment on ambiguous verbal forms ( BWY) & ad gl J gall Jaal"
"4laiaall). Since ambiguity (7Atimal) is the term al-Baqillani uses on 1:349-350 to
describe the category of partially dependent communication, this seems to be an explicit
statement that he suspends judgment on all expressions used in partially dependent
communication. On 1:427 he states that any ambiguous expression that was not
originally established for just one of its meanings (i.e. that has more than one literal
meaning) requires accompanying evidence for its interpretation.

al-Ash‘ari had apparently extended the notions of polysemy and suspension of
judgment beyond the realm of speech, and applied them to the prophet’s actions (Ibn
Farak, Mugarrad maqgalat al-As‘ari, 192). Later, al-Juwayni tended to restrict this
kind of analysis to speech per se; for example, he contended that only speech could be
considered general or particular.

1 An ambiguous expression can be intended to convey two or more of its
possible meanings in the same utterance, as long as these do not contradict one another.
One cannot determine how many meanings it has without the aid of some accompanying
evidence. (Some Hanafiyya, following Abt Hashim, held that an expression would have
to be repeated in order for it to have several meanings.) See al-Baqillani, a/-Tagqrib,
1:424-425, 427; see also 1:371.

32 This is at least true for the interpretation of commands; see page 98 above, and
al-Baqillani, a/-Tagqrib, 2:60, 62.
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3 al-Tagrib, 2:7.

4 This is an application of the principle that clarification cannot be postponed
beyond the time at which it is needed. It is important to note that al-Baqillani did not
think that imposing a requirement without making it clear would violate God’s justice, as
the Mu‘tazila argued. For al-Baqillani the issue was that a requirement (tak/if) by
definition can be directed only to someone who has at least the formal capacity to fulfill
it; but ignorance of what is required makes fulfillment logically impossible, even if the
subject happens to perform the right acts. Thus a logical consideration, and the
definition of fak/if, led al-Baqillani to put limits on the ambiguity of God’s speech, just
as God’s justice put limits on ambiguity for *Abd al-Jabbar, as we saw in chapter 3.

5 See al-Taqrib, 2:208ff., where he did not explicitly present the argument I have
given. That argument was made concerning the next question, but it appears to apply to
both topics, and I have chosen to present it on this question first because that allows me
to state it more simply.

al-Baqillani noted that some proponents of wagfsuspended judgment on the
present question as well; apparently al-Bagillani was not the most radical of the
proponents of wagfand ambiguity, but we can say little about who his more radical
colleagues might have been, except that they probably held Murji‘1 theological positions.

36 The possibility of repeated obedience beginning at some point in the future
does not seem to have been considered, even though, as we have just seen, al-Bagillani
held that commands do not in and of themselves require immediate obedience.
Repeated obedience (fakrar al-fi‘l) here seems to mean not just occasional repetition,
but obedience at all times, in contrast to obedience at one point in time.

©7 al-Taqrib, 2:116-124. This is where he elaborated the argument I have applied
to this and the previous question.

8 An individual instance of speech, considered as a meaning in the speaker’s
mind (or an attribute inhering in the speaker), might well be called a “speech act” —a
specific act of stating, commanding, entreating, promising, making obligatory, etc.
Although this designation would fit into the discourse very well, I will avoid it because the
Ash‘ariyya were adamant (in opposition to the Mu‘tazila) that God’s speech is not an
act (which in Muslim theological discourse would make it his creation). I will therefore
use instead the term “speech-meaning,” seeking thereby to convey the idea of an instance
of speech as a mental act or event, without implying that it is necessarily temporal. The
Ash‘ariyya of course insisted that when it comes to God’s speech, only its verbal
expression is temporal and created.
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9 al-Taqrib, 2:139-146. al-Bagillani’s position was that the repetition of a

command must be assumed to require repetition of the commanded act (more precisely,
of an act like the first), unless some evidence shows that the repetition is meant by way of
emphasis. On 2:145 al-Bagqillani noted that one could say that the repetition of a
command is ambiguous, meaning either repetition or emphasis, but that its apparent
meaning (zahir) is repetition. Since al-Baqillani typically used zahirto describe what I
have called ordinary usage, this implies that he considered emphasis to be an
‘extraordinary’ meaning of repetition, which would exclude it from consideration in the
absence of specific evidence supporting it. al-Baqillani’s main reason for not suspending
judgment, however, had nothing to do with linguistic usage, but with the nature of
commands.

0 al-Tagrib, 2:173, which must be read in light of al-Baqillani’s suspension of
judgment on general expressions. al-Bagillani made this point about commands, since
they are the topic at hand, and because it is for commands that scope of address is a most
pressing legal issue; but the principle appears applicable to all forms of address.

“1 These are but two of several related questions discussed in a/- Tagrib, 2:173-
197. His position on these questions can be summarized thus: he suspends judgment
about who is included in the scope of address, but he also rejects specific limitations or
extensions of the scope of address that have no basis in linguistic usage or in some other
specific evidence.

“2 al-Baqillani, a/- Tagrib, 3:307ff., mentioned four forms of tagyid (shart,
istithna’, sifa, and na‘t), all of which must be muttasil. They all express the same
meaning: particularization (he said this explicitly of shartand istithna’in al-Taqrib,
3:167).

In al-Tagrib, 3:167, he stated that the verbal form of condition (/afz al-shart) can
express something other than conditionality if some evidence shows that to be the case.
The reference to /afz al-shartindicates that he had in view a verbal form that was
established specifically to express conditionality, and would be transgressive if it were
used to express anything else.

On the basis of linguistic usage, he placed several restrictions on the form that
exception may take. It must be muttasil (al-Taqrib, 3:128ff.), since an exception uttered
outside the context to which it refers is meaningless (e.g. “except Zayd,” in isolation,
means nothing). He did allow that the isthithna ’may precede the mustathna minhu,
but only in a way that is meaningful and used in ordinary language, namely, when the two
are in the same sentence (a/-Taqrib, 3:133). One cannot except the greater part of the
mustathna minhu, because this is frowned upon by ah/ al-lugha (al-Taqrib, 3:141, 143).
In all this he was discussing exception strictly as a verbal form, in keeping with the
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definition he gave for it at 3:126: “ JsSall Ol Ao J13 5 ) seans dua seada fua 52 oS
Js¥) Il 250 ol 4

There is one respect in which one must suspend judgment on the interpretation of
exceptions and conditions. If an exception is connected to a series of expressions
connected to one another by conjunctions, does the exception apply to all, or only to
some of them? Most of those who interpreted general expressions as general by default
held that it applies to all that precedes it unless some evidence shows otherwise. Some
Hanafiyya and Mu‘tazila held that it applies only to what follows it. al-Baqillani said it
can apply to all or to only some of what precedes and/or follows it; exception is used in all
these ways in the Qur’an and among a#/ al-lugha, and there is no basis for saying it was
established for one option and is transgressive in the others, or that it means one option
in the absence of contrary evidence. See a/-Taqrib, 3:145-147, concerning exceptions,
and 3:168, where the same principle appears to apply to conditions.

“3 See page 91.

“4 Like virtually all Muslim thinkers, al-Baqillani rejected (a/- Tagrib, 3:384) the
possibility that God might leave his intent unclear until some time after obedience was
required (ta’khir al-bayan ‘an waqt al-haja), not because this would be unjust on God’s
part, as the Mu‘tazila held, but only because it would make obedience and disobedience
formally impossible. Cf. a/-Tagrib, 2:116-119, where al-Baqillani followed his general
tendency to preserve ambiguity, but the principle of no ta ’khir al-bayan ‘an wagqt
al-haja put a limit on that ambiguity.

“5 See al-Taqrib, 2:166, where al-Bagillani argued that since it is forbidden to
interpret certain things (expressions, bases for analogy, etc.) that are susceptible two
equally possible interpretations in two ways at once, it follows that those things are ‘a/a
al-takhyir. He gave the example of the famous homonym gur’. In a similar vein, he
contended (a/-Tagrib, 3:263-264) that if there is an apparent contradiction between two
general or two particular statements in a legal matter, we know that both cannot be
meant at once, so we look for evidence to show that one abrogates or modifies the other,
and if we don’t find it the mujtahidis free to choose one or the other.

M6 al-Taqrib, 3:425-426, stated that a mujtahid cannot rule based on the ‘umiim
of an expression for which he has found no dalil mukhasis, until he has convinced
himself that there is no such dal/i/to be found; but then he must so rule (even though he
could be wrong).

“7 As we saw in chapter 2, ambiguity was only the first of several factors which,
taken together, could account for seeming contradictions. al-Shafi‘i also appealed to the



252

principle of abrogation, and to the contingencies of Aadith transmission, in constructing
his reconciling interpretations.

“8 al-Baqillani left intertextual relationships undetermined in that he did not
assume that a particular text doesin fact particularize a general one (see page 97); he did,
however, place some restrictions on intertextual relationships, in that he put some limits
on what kinds of evidence canbe said to particularize general texts.

“9 We have seen that al-Baqillani rejected ta ’khir al-bayan ‘an wagqt al-haja;
see note 444. al-Baqillani differed, however, from the Mu‘tazila and those jurists who
followed them (including many of the Hanafiyya and Zahiriyya), in that he accepted the
possibility that God might leave his intent unclear up to the time at which obedience was
required (ta’khir bayan al-mujmal wa-I-‘umam ila waqt al-haja). See al-Taqrib,
3:386, where it is evident that al-Baqillani sides with those who accept this principle.
This principle would seem to open up greater intertextual possibilities for interpretation,
since it allows the interpreter to look for clarifying evidence in texts that were revealed
after the text at issue, not only in texts prior to or contemporaneous with it.
Furthermore, multiple pieces of clarifying evidence can come from texts revealed at a
number of different times (see a/-Taqrib, 3:416).

0 One suspects that legal theory usually made less difference for the content of a
jurist’s opinions than for how those opinions were justified. Nevertheless, al-Baqillani
spoke of his usii/ al-figh as a sufficient basis for knowing askam, without reference to
knowledge of a madhhab (al-Taqrib, 1:305). This implies that in principle, he regarded
his theory as an applicable method of discovering law, and not just as an epistemological
justification of existing law.

1 Certainly it promised much greater flexibility than the hermeneutics of the
“literalist” Zahiriyya, or of the traditionalists who assigned default values to most
expressions. What is more remarkable is that the Mu‘tazila, although they were willing
to move beyond ordinary usage when this was demanded by rational considerations,
actually allowed considerably less freedom in the interpretation of ordinary usage, since
they typically assigned default values to commands and general expressions. They also
limited the possibilities for intertextual clarification somewhat by rejecting the possibility
of delayed clarification.

This is not to say that the Mu‘tazila were less flexible in their interpretive theory
as a whole; certainly their willingness to engage in fa ‘wil gave them much greater
freedom in theological interpretation. Michael Carter (“Linguistic Science,” 227-230)
has argued that al-Rummani (d. 384/994), through his definition of certain rhetorical
devices that contribute to the miraculous nature of the Qur’an, gave interpreters virtual
carte blanche by defining them as involving a meaning that is not expressed at the formal
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level, and therefore has to be extracted by the interpreter. In the field of legal theory,
however, on those topics which depended not on reason but on the interpretation of
revealed texts, “Abd al-Jabbar insisted on a stricter interpretation, in keeping with his
requirement that God’s communication always be perfectly unambiguous.

2 The term ma ‘nawas used in the sense of ‘entitative accident’ in the
metaphysics of the early Mu‘tazila (see Frank, “Al-Ma‘na;” idem, Beings and Their
Attributes). 1t was in this general sense that it was used by the Ashariyya to identify
God’s speech as one of his eternal attributes. It was used by jurists, in a related sense, as
a synonym of 7//a— the quality of an act that is the basis for its legal value.

3 On the grammarians, see note 113. The Hanafi “founding fathers” were also
cited as positing a ma ‘na behind the verbal form (Jafz, ‘ibara) of speech; see
al-Dabbusi, Ta’sis al-nazar, 86-87. Even if the terminology of this report is not
authentic, it suggests that some kind of distinction between ma ‘nd and ‘7bara was being
employed in the analysis of speech already in the 2d/8th century. It is worth considering
that this distinction may not have been invented by theologians for the sake of
maintaining the uncreatedness of the Qur’an; Ibn Kullab may have borrowed it from
jurists or, more likely, grammarians.

4 Gimaret, La doctrine d’al-Ash‘ari, 201-203, discusses the ambiguity of the
term ma ‘na when it is applied to speech. He notes that it could be taken to mean
‘meaning,” and he cites some authors who have taken it in that way. But he assumes that
it must mean either meaning or attribute, and he concludes that it means attribute
because the Ash®ari theory of speech has been understood as identifying speech as an
attribute by many authors. When the term is applied to God’s speech, however, both
senses are possible, and we may not assume that only one dimension of its usage is in
view, even if, in any given context, one translation is more appropriate than the other.

In al-Insafal-Bagqillani described God’s speech as an attribute (sifa) of God’s
essence (pp. 26, 72, 105), but when he spoke of the verbal expression of speech (p. 106),
he defined speech as a ma ‘na in the mind (nafs) of the speaker. He also he described
God’s speech as a/-mathiim (what is understood) (p. 121), which clearly identifies God’s
speech with its meaning. He seemed quite comfortable with defining speech as both an
attribute and a meaning, and I think we must presume that he understood them to be the
same entity. In a/-Taqrib, 1:316-317, where he was dealing with speech from the
perspective of a search for meaning, al-Baqillani defined speech as “a ma ‘na subsisting
in the mind, expressed (or indicated) by these separately and sequentlally uttered sounds
and ordered letters” (“ Gahaiall il sa¥) 0dgs (e ) 4ie Jie) Gudill b 208 iea 23S0
4. shaiall (a5 all ) In this context the translation “meaning” seems most appropriate,
although the Ash‘ari theory of God’s attribute of speech is clearly also in view.
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There is a third way in which the term ma ‘na also enters into the analysis of
speech. al-Bagqillani held that most words are established to convey some attribute
(ma‘na) of the thing they designate (a/-Taqrib, 1:362). It follows that the distinction
between ma ‘na and ‘Tbara exists on two planes: words are established to convey
attributes of their referents, and they are uttered to express meanings in the speaker’s
mind. Although al-Bagqillani did not state this, it seems that the ma 714 in the speaker’s
mind must somehow correspond to or represent the ma ‘na in the thing to which he
refers.

5 According to al-Bagillani, the legal values of acts arise from God’s command
(and not from the natures of acts, as the Mu‘tazila believed, or from God’s will, or his
statements about their legal values). See a/-7agqrib, 2:31-33. (To be precise, it is not
God’s command to perform an act, but his command to praise or blame those who
perform the act, that gives rise to its legal value, or constitutes its legal valuation. But
since his command to perform an act serves as evidence of the legal valuation — that is, of
God’s command to praise the one who performs it — this detail makes no interpretive
difference; it just adds another step to the process of reasoning that one must go through
to determine the legal value of an act. See a/-Tagrib, 1:280.) Since, then, God’s speech
itself constitutes his legal valuation of acts, the knowledge of his speech is the goal of
legal science, not its starting point. It is the verbal expression of God’s speech that
provides the data from which the jurist must work.

%56 a]-Baqillani felt that on this point the traditionalists had been seduced by the
Mu‘tazila, and consequently had been led into innumerable errors, even though they did
not intend to adopt the Mu‘tazili heresy of the creation of the Qur’an. He complained
(al-Insat, 78-80, 108) that some of the “people of the Sunna” had accepted the Mu‘tazili
premise that the Qur’an is made up of sounds and letters, and thus had unwittingly given
in to their heresy.

7 See for example al-Tagrib, 2:5-12, where it appears he was challenging all
those around him by defining command as a ma ‘na rather than as a verbal form. See
also 2:25-26, where he criticized the traditionalists, the Mu‘tazila, and others (at various
points he mentioned the Kharijiyya and the Shi‘a) for identifying sounds with meaning
and for assuming that verbal forms have meaning purely by virtue of linguistic convention
(2:25.12-13 shows how crucial this issue was to his mind). Even when his arguments are
focused on defining ordinary Arabic usage (as for example at a/-Taqrib, 2:34-38, a good
summary of this type of argument), they must be read as part of a broad program of
dissociating meanings from verbal forms, in opposition to those who identify meaning
and its expression.
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8 Classes of speech-meanings are not dependent on semantic assignment for
their meaning; they mean what they mean by virtue of their own nature. It is only
expressions that have a certain meaning (or several meanings, sometimes even
contradictory ones) by virtue of their semantic assignment. It follows that only
expressions are subject to ambiguity. See al-Taqrib, 2:25-26. This is an important
consideration, for it means that God’s speech itself is never ambiguous. In fact, God’s
speech is not something to be interpreted at all; on the contrary, it is itself the very
meaning that the jurist seeks through his interpretation of expressions.

9 Such verbal indicators of meaning would presumably by classified by
al-Baqillani as conventional evidence (da/il wad‘i), which indicates only because it has
been agreed upon as an indicator. This is in contrast to natural evidence, which indicates
by virtue of its own nature. See a/-Taqrib, 1:204-205.

460 al-Baqillani describes the meaning of a verbal form as determined by both
intent (gasd) and will (irada). See e.g. al-Taqrib, 1:331, 424-428, 2:9.

! There was an ongoing debate, visible already in al-Ash‘ari’s Magalat, over
whether speech (or more specifically command) was meaningful by virtue of its own
nature, or by virtue of something else. The Ash‘ari position was that speech is
meaningful by virtue of its own nature, whereas the Mu‘tazila argued that its meaning
depends on the speaker’s intent (or for commands, his will). This controversy, however,
appears to stem from the parties’ difference over what constitutes speech. Both sides
agreed that the meaning of a verbal expression is governed not only by the primordial
semantic assignment of words, but also by the speaker’s intent.

al-Baqillani argued (a/-Taqrib, 2:10-11) against the Mu‘tazila that an amris a
command “/i-nafsih wa-jinsih, "not by virtue of an 7/rada; indeed every type of speech
(2:25-26) iswhat it is “/i-nafsih.” (This is at the level of ma‘na: no iradais required for
a ma‘nato be what it is.) When it comes to expressions, however, they express what they
express by virtue of muwada‘a and gasd.

42 See note 305.

463 Although al-Bagqillani himself did not make this argument explicit, it appears
that implicit meaning, which al-Baqillani called mafhim al-khitab, is not ontologically
distinct from God’s speech itself, which he called a/-mathim. See al-Baqillani, a/-Insaf,
121, where he identifies God’s eternal ma ‘na of speech not only with what is heard, read,
written, etc., but also with what is understood (a/-mathim)when God’s speech is heard.
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464 al-Baqillani, al- Taqrib wa-I-irshad, 2:200 and 204-205. al-Bagillani
presented this argument as occurring essentially between those who affirm and those who
deny khalg al-qur°an (the main issue being whether speech is identical to verbal
expression); the camps were not so neatly drawn, however, as he recognized. On the one
hand he was arguing against the Mu‘tazila, but on the other he was arguing against those
(traditionalist) scholars who denied khalg al-qur’anbut nevertheless identified speech
with verbal expression. Those (traditionalists) who identified command and prohibition
with specific verbal forms (sivagh) held that a command constitutes a prohibition of its
opposite “in meaning but not in verbal form” (min jihat al-ma‘na dina al-lafz). See
al-Taqrib wa-I-irshad, 2:200. The editor of the Tagrib, Abt Zunayd, points out (2:198,
note 1) that some of the Mu‘tazila also held this view.

We may note that this debate was related not only to the question of khalg
al-qur’an, but also to a broad and multifaceted disagreement over the nature of
opposites. al-Bagillani (and the Ash®ariyya generally) assumed that to not do an act is
necessarily to omit it (which is an act opposite to performance); hence a prohibition is a
command to omit. The Mu‘tazila, on the other hand, held that is was possible to simply
not perform an act, without performing the opposite act of omitting it; hence they did not
consider a prohibition equivalent to a command to omit. This disagreement concerned
statements as well as commands: it was debated whether an affirmative statement
constitutes a denial of the opposite statement. This dispute over opposites surfaced in
arguments over God’s speech: al-Ash“ari argued (see Allard, Le probleme des attributs
divins, 234) that God’s speech was eternal by claiming that speech has an opposite
(dumbness) and that if God had ever not been speaking, he would have been dumb; the
Mu‘tazila, on the other hand, held that God could be simply not speaking, without being
dumb.

465 al-Bagillani defined command as a ma ‘na fi al-nafs (al-Taqrib 2:5), and
identified commands with God’s single undifferentiated speech (a/-Taqrib, 2:198 and
202).

46 Tndeed in a sense it is identical to all of God’s commands, and also to all of his
prohibitions and statements, because God’s speech is all one single ma ‘na. See
al-Tagrib, 2:198, 202, and 318. This does not, however, lead al-Baqillani to conclude
that everything that God says is implicit in, and can be understood from, any one
Qur’anic utterance.

%7 His arguments in the Tagrib suggest that his rejection of negative implication
resulted from his concern not to attribute to an expression any meaning beyond what it
conveys in ordinary Arabic usage. Each of his arguments against negative implication
constitutes a denial that expressions linking a legal value to a quality (or other limiting
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factor) were established to indicate that things without that quality lack that legal value.
See al-Taqrib, 3:333-338. Here he is not thinking at the level of meaning: what is
negatively implied is not the same as or part of the meaning of what is explicitly stated, as
is the case with positive implication. He is treating negatively implied meaning as a
distinct meaning, and is asking whether it is linguistically conveyed by an expression that
ties a legal value to a certain qualification. His answer is no — in keeping with his policy
of restricting interpretation to what is attested in Arabic usage. This explains why,
despite the theoretical support for implicit meaning provided by his theory of language,
al-Baqillani rejected a powerful interpretive tool that had been relied upon by many of
his predecessors.

68 See al-Taqrib, 2:5-12 and 2:25-26.

49 See al-Tagrib, 3:173, where he said that ‘wmim and khusis are ma‘nayan fi
al-nafs, expressed by ‘7barat.

10 See note 399.
71 al-Baqillani did not reject reasoning as a means of arriving at law; on the
contrary, he held that all revealed law is known through nazar. His definition of legal
science (“Aaliall ¢y 50 Hhaill Ll Jua gy Al dae 5l ISl Jlad) oSals alall /- Tagrib,
1:171) implies that law is discovered only through nazar; it cannot be known necessarily,
which is the only alternative (a/-Tagrib, 1:183). But this does not mean that he regarded
reason, or natural knowledge, as an independent source of knowledge of legal values; the
reasoning that he had in mind is zsz7d/al, which means to prove something by appealing
to some evidence (dalil). That evidence is first and foremost the language of revelation,
although natural knowledge may also serve as contextual evidence to aid in its
interpretation.

472 Ebrahim Moosa, in “The Legal Philosophy of al-Ghazali,” has noted that the
Ash‘ari thesis of the separation between meaning and verbal form offered interpretive
flexibility. He remarks (p. 127) that al-Shafi‘i considered /afz (verbal form) and ma ‘na
inseparable (but cf. page 38 above), and that he thus opposed the interpretive scope the
rationalists wanted, whereas the more rationalist Abu Hanifa saw revelation as primarily
ma‘na, and /afz as secondary. al-Ghazali, however, “held tenaciously to the binary
distinction between the inner and outer dimensions of language, the distinction between
vocable and signification” (p. 129); the effect of his analysis of language was “the
unconscious subversion of utterances couched in seemingly straightforward constative
terms into ambiguous and inconclusive discourse even though the entire project was to
create certainty” (p. 128; see also p. 141). Moosa thus recognizes that the Ash“ari
discourse somehow supports the view that revealed language is ambiguous, but he
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considers ambiguity to be a problem, indeed the supreme problem, for the jurist (p. 137).
I would differ only by suggesting that in the context of the Shafi‘1 project, ambiguity is
not a problem, but a solution to the problem of a superabundance of contradictory
evidence.

Nasr Hamid Abu Zayd, on the other hand, has argued that the Ash®ari doctrine
of God’s eternal speech requires a “strict adherence to the literal meaning of the text”
(Abu Zayd, “Divine Attributes in the Qur’an,” 195).

41 al-Baqillani’s most frequent references in the Tagrib are to the fugaha’, the
mutakallimin in general, and especially the Qadariyya (Mu‘tazila). He occasionally
refers to the followers of al-Shafi‘i, Malik, and especially Abt Hanifa, but he refers to
very few individual legal theorists. (See the indices of persons and groups at the end of
each volume, which are useful but not perfectly complete.)

“M There is a certain sympathy between the Ash‘ari theological vision of God’s
speech and the Shafi‘i legal vision of the role of revelation. The dependence of ahZkam
on God’s speech (rather than on the qualities of acts) is the theological corollary of
al-Shafi‘T’s project of basing law entirely on the Qur’an (through the extensions of the
Sunna and giyas) (rather than on ray). The unity of God’s speech (a single eternal
indivisible ma ‘na) is the theological corollary of the unity and internal consistency of
God’s law, and it supports the view that specific expressions carry more meaning than
their verbal form would suggest. The evidentiary relationship between the created
‘Ibarat and the eternal ma ‘na they express is the theological corollary of the evidentiary
relationship between texts and law in the Shafi‘i vision. The looseness and ambiguity
that characterizes that evidentiary relationship between 7bara and ma ‘na supports the
flexibility of interpretation that the Shafi‘i project requires.

This sympathy suggests that the Ashari ‘infiltration’ of the Shafi‘t madhhab was
not as alien as Makdisi (“Ash‘arT and the Asharites”) makes it out to be. Perhaps the
speculative orientation and argumentation of the Ash®ariyya were alien (and perhaps
this is Makdisi’s point), but their basic vision of revelation and law was quite compatible
with that of the Shafi‘iyya.

475 See note 51.

7% The absence of evidence from the 3d/9th century was helpfully and
provocatively stressed by Wael Hallaq in “Was al-Shafi‘i the Master Architect.”

47 This important point has been made clear by the writings of Joseph Lowry.
Lowry has downplayed, however, the continuity between the Risa/a and classical legal
theory.



259

% As argued by Hallaq, “Was al-Shafi‘i the Master Architect.”

4" This dichotomy is reproduced, for example, by Khalil al-Mays, in his
introduction to Usil al-Shashi, 8-11; by Weiss, “Language in Orthodox Muslim
Thought,” 42-44; and by Ziadeh, “Usdl al-figh, ”4:299.

%0 See pages 26f.

81 See e.g. Abui al-Husayn al-Basri, a/-Mu‘tamad, 3-4; Makdisi, Tbn ‘Aqil:
Religion and Culture, 80-81.

2 See note 11.

3 Khadduri moved al-Shafi‘T’s general discussions of epistemology and
prohibitions. See al-Shafi‘i, a/-Risala, trans. Khadduri, 53. Lowry (“Legal-Theoretical
Content,” 72-74) has shown these rearrangements to be unwarranted and even disruptive
to the text.

4 Lowry proposed (“Legal-Theoretical Content,” 72, 79-81) moving 11179-235
(on general and particular expressions) to just after 1568. He did this because 1311,
coming after the section on general and particular expressions, gives an prospective
outline that includes general and particular texts. However, what Lowry labeled a section
on summary speech (11421-568) actually includes illustrations of general texts and their
particularization by the Sunna (these are labeled 2c in the outline below). This fulfills
the prospective outline in 1311. Lowry also argued that his rearrangement would put
al-Shafi‘T’s defense of the authority of the Prophetic Sunna (191236-311) in a more logical
place, at the end of the introduction, before the discussion of various forms of source
interaction. The outline below shows how that defense fits naturally in the text as it
stands.

“ Lowry, “Legal-Theoretical Content,” 19-42. Lowry’s explanation (ibid., 38-40)
that al-Shafi‘t omits discussion of ‘Qur’an alone’ because he cares more about the role
of the Sunna is certainly true, but does not remedy the fact that the bayan scheme (the
five combinations of Qur’an and Sunna) do not provide an outline of the text. Lowry is
also forced to explain (ibid., 40-41) why references to the bayan scheme disappear after
1629. The outline below gives a simpler explanation: the bayan scheme governs only
Book 1, and then reappears in the review of Book 1 near the beginning of Book 2. After
Book 1 the types of bayan no longer provide the outline, although the topics discussed
can of course be regarded as representing different types of bayan, since bayan is
supposed to comprehend all modes of legal revelation.
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WO E.g. al-Risala, 44 1146, 45 1149, 45 1151, 108 1325, 110 1329. The author also
refers to real opponents (as at 41 1133), but does not engage them in dialogue form.

“7 Khadduri, trans. of al-Shafi‘T’s Risala, 22. The additional report that the “old
Risala”also included discussions of consensus and analogy sounds suspiciously like an
attempt to anachronistically foist a “four sources” model of legal theory on al-Shafi‘i;
Lowry (“Four Sources”) has convincingly shown that the longstanding “four sources”
interpretation of the Risalais erroneous.

88 At 226 1625 the author refers to “what you [the interlocutor] have heard me
relate in my book,” and when asked to repeat it (1626) proceeds to repeat material from
Book 1.

The marked break between what I have called Book 1 and Book 2, at p. 210 1569,
is understood by Lowry (“Legal-Theoretical Content,” 75) as a major shift in topic within
a unified text; Brockopp (Early Maliki Law, 73 n. 12) has suggested that the shift from
narrative to dialogue at this point is a sign of an “organic text” that has undergone
revision.

) Calder (“Ikhtilifand Ijma*, 757, 67, 69) initially considered the dialogue to be
a purely formal device designed to provide opportunities for repetition and explanation;
but the only motivation he could offer for such repetitiveness was that it substituted for
logical persuasiveness (ibid., 67, 68). Calder subsequently questioned the purposefulness

of this repetitiveness and redundancy, taking them as signs of “organic growth and
redaction” (Calder, Studies, 242).

0 al-Risala, 211 1569, 212 1573, 212 1575, 214 1571, 223 1615, 226 1625.

1 al-Risala, 223 1615. Previous scholarship has taken this as a reference to a
separate but otherwise unknown work by al-Shafi‘i (see Shakir’s note 3 on p. 223 of
al-Risala; Khadduri’s note 6 on p. 185 of his translation of a/-Risa/a; and Lowry, “Legal-
Theoretical Content,” 36-37); Shakir and Lowry also noted the possibility that it might
not be a reference to a specific work, but rather a general reference to whatever
al-Shafi‘1 had already written on the topic of the relation of the Qur’an to the Sunna, in
the Risalaor elsewhere. I agree that it has all the appearance of a reference to a specific
work, and I take that work to be Book 1 of the Risa/a. That which the author says he
described in kitab al-sunna ma°‘ al-qur‘an, and which he now mentions again for the
interlocutor in 1615, is a series of examples, from Book 1, of how the Sunna elaborates
the Qur’an’s summarized injunctions.

42 See 431 11184.
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% Lowry (“Legal-Theoretical Content,” 70) keeps together the discussion of
individually transmitted reports that forms the first major topic after the introduction of
Book 3, and the treatment of conflicts within the Sunna that I have called Book 2. 1
concur with Calder (“Ikhtilafand Ijma°,”59, 69; Studies, 241) that the discussion of
individually transmitted reports is better regarded as part of a coherent section on
degrees of legal knowledge — what I call Book 3.

¥4 Calder, “Ikhtilifand Ijma‘, 73 and passim.

¥ Calder, Studies, 146, 224-226, 229, 241-242, and passim.
¥ Calder, Studies, 242.

7 Melchert, “Qur’anic Abrogation,” 91-96.

% See especially Lowry, “The Legal Hermeneutics of al-Shafi‘i and Ibn
Qutayba,” and pages 46ff. above.

9 Lowry, “Legal-Theoretical Content,” 70-71; see also his response to Calder’s
arguments in ibid., 89-92.

500 Calder, Studies. It is important to note that whereas Calder gave detailed
analyses of the stages of composition reflected in several other early legal texts, he did
not actually perform such an analysis for the Risala.

01 See p. 601 of Shakir’s edition of the Risa/a. This would seem to establish a
terminus ad quem for the redaction of the work as a closed book.

202 Khadduri (trans. of al-Shafi‘i’s Risala, 48-51) cites evidence favoring a date in
the 4th/10th century, though he says a 3d/9th-century date cannot be ruled out.

53 For example, the terms siyaq, zahir, batin, and lafz appear in headings on pp.
62-64, but are not used in the text those headings describe (although they are used
elsewhere in the Risala).

% For example, in the heading on p. 62 the term ma ‘a4 is used in the sense of
intended meaning; in the following text the verb arada indicates intended meaning (63
1209), whereas ma ‘na is used only in a different sense (63 1211).
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> The heading on p. 64 before 1212 separates it from the examples on pp. 62-63
19208-211, but 1213 explicitly states that the example in 1212 is just like the preceding
ones.

206 T owry, in addition to suggesting that the text has been slightly rearranged (see
note 484), also lists (“Legal-Theoretical Content,” 84-89) six passages that he believes
may have been interpolated after the initial composition of the text: 1121, 1298, 11346-
358, 11367-370, the end of 1381, and the end of 1528.

507 See notes 206 and 222, and Bedir, “An Early Response to Shafi‘.”

308 See note 487.

%9 See note 191.

10 See note 501.

1 See note 197.
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